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PREFACE TO THE REVISED EDITION 


The first edition was published some years ago. The 
reception accorded to it (vide extracts — omitting portions of 
personal references — from some of the opinions, which follow) 
and repeated enquiries from several quarters about a revised edi- 
tion have prompted this publication. No pains have been spared 
to bring this edition upto date, as far as possible, in the light 
of recent judicial decisions, both m England and in India, 
which have effected considerable changes in the interpretation 
and application of the law of rating The result is extensive 
additions and alterations throughout, the entire re-writing of 
the portion relating to the valuation of railways under a sepa- 
rate Chapter, the splitting up of the Chapter on ‘Profits as the 
Basis of Assessment' into two, the inclusion of new subjects, 
e g , Cinema theatres. Playing Fields, and thus an addition, on 
the whole, of about a hundred and fifty pages to the text, in 
spite of the use of smaller type for extracts from judgments. 

‘Ryde On Rating’, VII Edition (1940), has again been 
of very great help; Crew's ‘Rates and Rating’, X Edition 
(1939) and E. Witten Booth’s ‘Valuations for Rating’, III 
Edition (1937), have also been referred to ; the issues of ‘Rat- 
ing and Income Tax ’ upto April 1946, have been drawn upon. 
To them all, especially the first and the last, most grateful 
thanks are tendered. 

In consequence of the increased cost of this publication, 
due to an enormous rise m the cost of paper, binding and la- 
bour, an increase in price could not be avoided 
• One new but unlucky feature, which proved inevitable, is 
the ‘Errata’, which is extremely regretted. The reader will 
kindly make the corrections in the text before using it. 


Bombay, 
January, 1947 


N. S. KOWSHIK 



EXTRACTS ( MINUS PERSONAL REFERENCES) FROM 
A FEW OF THE OPINIONS RECEIVED ON 
THE FIRST EDITION 


<1) Times of India, 19th May, 1933, * — 

“ its five hundred odd pages comprise a very complete 
digest of the law, and exposition of the principles and prac- 
tice of Rating in England and m India. . . Hitherto he (the 
rating official m this country) has generally had no guide 
at all, and it will be long before he has a better one. All 
classes of property, both public and private, are dealt with 
in some fulness of detail, and various cases of assessment, 
whether Rent, Capital Value or Profits are discussed at length 
The book is just what such a practical handbook should 

be ” 

<2) Sunday Chronicle , (Bombay), 4th June, 1933 * — 

“This handy little book on rating will be not only of con- 
siderable interest and practical use to the officers connected 
with the Government and Local Bodies, but also to Municipal 
Councillors, as well as property-owners, in these days of in- 
dustrial and trade depression The lawyers also who come 
m contact with the questions of assessment of properties will 
find this book of great professional value. . The Chapters 
dealing with the details of rating and the basis on which the 
rating is done, in cases of different types of properties in dif- 
ferent locations, have been written with great care and indus- 
try 

(3) The Hindu, (Madras), 14th August, 1933, - 

“ This book is the first of its kind published in India. The 
book is well constructed and well written and the author has 
gone to infinite trouble in collecting the decisions of British 
Tribunals and Indian Courts This should be an extremely 
useful book of reference fpr Municipal officials, house and land 
agents, solicitors, advocates and ratepayers* associations/* (By 
D D Warren, ICS, Municipal Commissioner, Madras).. 



EXTRACTS FROM OPINIONS 

(4) The Rangoon Times, 11th August, 1933, : — 

“ . . Of the need for an authoritative text book (on 
the principles of Rating) there can be no question. The need, 
however, has now been filled . Mr. Kowshik discusses the 
several Acts relating to Calcutta, Bombay, Rangoon and also 
the provincial Municipal Acts and deals m great detail with 
the basis upon which vanous types of property are rated. 
The book is carefully annotated To all who are concerned 
with the Law of Rating, either as lawyers or as owners or 
occupiers of property, we commend Mr. Kov? shik's work as 
one of practical value/' 

(5) The Hindustan Review, (Patna), October, 1933, : — 

“In this excellent hand-book . the author has done well 
to give a number of cases . to which the rating officials 
in this country, for whom this book is primarily intended, 
must look for guidance. The book is the first attempt made 
m India to deal exhaustively with the subject.” 

(6) Diwan Bahadur A. A. Chitre, Chief Judge, Small (Cause Court, 
Bombay, 5th October, 1933, — 

“ It reflects great credit on an officer of the Municipality 
to compile such a publication. Great lawyers differ as to the 
construction of statutory provisions, and though I may not 
see eye to eye m some aspects of the rating problems, I ad- 
mire your industry in presenting such an informing volume, 
which I shall always have before me when I am dealing with 
Municipal Appeals ” 



FOREWORD 


Rates constitute the foundation of municipal finance. Yet the 
subject of 'rating’ is but little understood and bristles with diffi- 
culties. For instance, the basis of 'rating’ under the Bombay 
Municipal Act is the annual rent for which any land or building 
“ might reasonably be expected to let from year to year.” But 
while this formula sufficed for the class of premises to be dealt with 
in 1865 or earlier when the provision was first enacted, it is no 
longer applicable to the very large number of special premises like 
the Railways, Docks, Factories, Race Course, or Golf Courses which 
have since sprung into being The absence of a definite provision 
of the law dealing with these premises has led to no small inconven- 
ience and perplexity to the rating authorities and rate-payers alike. 
It is true that authoritative books on English rating law exist , but 
these are not readily available to the rating official in this country, 
nor are they easily intelligible. Mr Kowshik has now supplied the 
want by producing a handy volume m which the leading principles 
of law on the subject are explained, illustrated and supported by 
authoritative decisions of the English and Indian Courts. From the 
table of cases cited and the authorities consulted, it is evident that 
he has spared no pams to make this book thoroughly useful. I 
trust that it will prove of great help to all concerned. 

It is seldom that a hard-worked Municipal official finds time to 
make his knowledge and experience available to others m this man- 
ner Mr. Kowshik is therefore to be congratulated on his achieve- 
ment Let me hope that the reception accorded to his book will be 
an incentive to further efforts on his part and that of others in this* 
direction. 


Municipal Offices, 
BOMBAY, 

1st March , 1933 


H. K KIRPALANI, 
Municipal Commissioner 
for the City of Bombay 



PREFACE 


This book deals with the principles on which property comprised 
m land and buildings is assessed to municipal taxation, and the 
methods by which the assessment is arrived at. The assessment is 
based on the net annual value of properties, and regulates the pro- 
portion in which the burden of rates is distributed between the 
various properties liable to be rated m a municipal area. Taxes on 
property provide the sinews of Municipal administration, the object 
of which is to supply the essential wants and amenities of a modern 
.community. The subject, if it does not come home to the business 
of every inhabitant of such an area, touches the pocket of every land- 
lord or owner of property within it Yet, surprising as it may 
seem, it has hitherto received very little attention in this country, 
except at the hands of officials of Government and the local bodies 
directly concerned with it Most property owners, no doubt, con- 
sider the subject on occasion , but at the present day, owing to a 
general awakening which has quickened interest m local affairs, 
local taxation has been receiving considerable public attention , and 
the unfavourable conditions of trade and industry, which are not 
without their repercussions on the value of properties, have invested 
the subject with much additional interest and importance. Hence 
valuers, surveyors and house and land agents come into frequent 
contact with local authorities in connection with the assessment of 
properties, and even solicitors and counsel are not infrequently oc- 
cupied with it It is hoped that this book will be useful to laymen 
in explaining things hitherto unfamiliar and to some others m mak- 
ing* clear* what was obscure 

This book, so far as is known, is the first attempt made m India 
to deal exhaustively with the subject. Its aim, however, is not 
ambitious It is meant not for the rating expert but to serve as a 
guide to. the junior rating official and to the interested rate-payer, 
though the senior rating official will find in it much that may add 
to his stock of knowledge. In fact, the nucleus was undertaken 
primarily for the junior rating officials of the Municipality of this 
city. Tliey felt keenly the want of a suitable text-book when the 
subject of rating came to be included in the curriculum of a de- 
partmental test which was instituted in 1931 They realised the 
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pauaty of books on the subject and complained of the difficulty " 
of getting any in India A very limited number copies of “Ryde 
on Rating” could be had in Bombay, but it was found to be for- 
bidding m size and prohibitive m price They needed a manual 
suited to their capacity of understanding and adapted to their prac- 
tical needs, and at the same time within the power of their purse 
to purchase. The original idea was to prepare a short note on the 
first principles and supply copies of it to those who needed them 
But the work grew almost imperceptibly, until it seemed not a far 
cry from distributing cyclostyled copies to publishing a small manual 
Suggestions then came to be made to widen its scope, so that it 
might reach a wider circle of students and provide Municipalities 
and others, interested m questions of rating, with a handy and 
practical guide to the methods of valuing properties on principles 
recognised in England and adopted in India To adapt the book 
to such extended requirements, several Municipal Acts, besides that 
of the City of Bombay, came to be consulted, eg, of the City of 
Calcutta, of Madras and of Rangoon , the Bombay District and 
Boroughs Municipal Acts, the Punjab Municipal Act, etc. The 
study of the first pnnciples being essential to a proper understand- 
ing and effective discussion with a view to the ultimate solution of 
practical problems, all reference to practice and procedure, which 
must necessarily vary in different Municipalities, has been studious- 
ly avoided. Hence the title of the book w Principles of Rating m 
England and India” 

The book aims at an easy enunciation of the well established 
pnnciples of rating and an authoritative elucidation of them. To 
this latter end, pertinent extracts of judicial decisions which, in 
the words of Lord Macnaghten, “ have been recognised and establish- 
ed as law,” have been freely given. Compared with the multitude 
of the pronouncements of English tribunals, the number cf authori-. 
tative decisions of Indian Courts referred to will be found to be very 
small m number The reason is obvious The law of rating is of 
very recent growth m India, as Municipalities came to be establish- 
ed in this country, only in the latter part of the last century. There' 
have been several enactments on the subject in England since the 
foundations of the law of rating were laid by the passing of the 
famous Statute of Elizabeth (1601) over three hundred years ago 
The law m England is elaborate and very complicated. In India 
it is comprised in a couple of Sections of the Municipal Act. This 
in a way makes for simplicity Nevertheless, the subject is "very 
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inadequately understood In capital cities and in towns, more or 
less notable developments have, m recent years, taken place in in- 
dustrial enterpnse and in the extent, variety and even magnificence 
of buildings, which render complex and difficult the solution of pro- 
blems which present themselves m the valuation of such property. 
But in smaller places the questions that crop up are comparatively 
simple The appellate authonties are the subordinate tribunals, the 
magistrate, or the Chief Judge of the Small Causes Court, except 
m Calcutta or Rangoon where an appeal from the decision of the 
(Chief Judge lies to the High Court and a further appeal may be 
permitted even to the Privy ‘Council Where the Chief Judge is the 
sole appellate authority, as in the city of Bombay, no case goes to 
the High Court, unless at his pleasure it is stated and referred by 
him to that Court for guidance Even in the rating provisions of 
its Municipal Act, the city of Bombay is behind the cities of Cal- 
cutta and Madras whose Acts contain specific provisions for assess- 
ing, on the basis of capital value, properties not ordinarily let or 
intended to be let , even the Boroughs Municipal Act of this pro- 
vince expressly provides such basis of assessment This is indeed 
a departure from the English Rating Acts (namely, the Parochial 
Assessments Act , 1836, and the Valuation ( Metropolis ) Act , 1869), 
which lay down as the sole basis of valuation “the rent which a 
tenant from year to year might reasonably be expected to give, free 
of all usual tenant's rates and taxes" etc The Railways ( Valuation 
for Rating ) Act of 1930, which provides for the valuation of rail- 
ways on the basis of gross receipts is, however, an exception. Hence 
it may be said that the City of Bombay Municipal Act follows 
closely the English model Judicial tribunals m England were faced 
with considerable difficulty in applying the law to modem require- 
ments, when they were called upon to deal with hereditaments for 
.the ‘valuation of which there was no evidence of rental value of 
similar properties let at a rent for comparison The advent of 
steam locomotion effected a great change m the state of things 
“The rating of canals had somewhat earlier foreshadowed the diffi- 
culties which railways created in their assessment , and when the 
rapid extension of gas and water undertakings and docks took place 
contemporaneously with the construction of the railway system, it 
was realised that the problems they offered must be solved upon 
sound and logical principles which would be applicable to all such en- 
terprises” The law had not been altered to meet such vast 
enterprises, which extended through several parishes, and unions 
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and even whole counties, and It became necessary not only to settle 
.the annual value of such undertakings as a whole, but even to as- 
certain the value of each portion of the works lying m a single 
parish. Hence grew up what is known as the '‘parochial principle 
-of assessment.” Whether m 1836, when the Parochial Assessments 
Act was passed, the circumstances of railways which were then “a 
comparatively infant interest, escaped the notice of the legislature, 
or were advisedly thought not to need any special provision, certain 
it is that none was made.” And m 1851 Lord Campbell, C. J, 
when adjourning to the next term the Great Western Railway Co’s 
case , expressed the hope “that before the next term Parliament 
might interfere ” and relieve the Court from the difficult position in 
which they found themselves when called upon to apply the existing 
law to the rating of railways. “ If we settle these questions” (raised 
by the special case) , said he, “ we may be considered as legislators 
rather than as judges, making rather than expounding the law. At 
all events, we must proceed upon the most improbable and nearly 
absurd supposition that a person may be found who would take the 
portion of a railway which passes through a single parish, and no 
more, as a tenant from year to year” It was not until nearly 
eighty years thereafter that the Railways ( Valuation for Rating) Act 
was, as stated above passed in 1930 , and even this applies only to 
the five largest railways, English and Anglo-Scottish, though pro- 
vision has been made for its application to any other railway by 
means of a scheme which may be submitted to the Minister of 
Health by the railway company concerned or by the Railway Assess- 
ment Authority 

On account of the difficulties met with and the inadequacy of 
the law on the subject, English Courts have had by their decisions 
to amplify and explain the meaning of the statutory provisions, and 
■adapt their application to the various kinds of properties not con- 
templated by the legislature. Thus, in dealing with properties which 
are never let nor intended to be let, and to which the statutory basis 
of rental value is wholly inapplicable, the judges had by. their, in- 
genuity to devise other formula?, namely, those of assessment on 
the basis of capital value, or of profits earned by virtue of occupa- 
tion , and by subtlety of argument to establish that these other bases 
were directly deducible from that laid down by the statute. These 
-decisions during nearly three centuries have settled rhe general prin- 
ciples upon which valuations of various classes of properties should 
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be made for the purposes of rating. Yet different sets of facts and 
•circumstances arise m fresh cases, and leave considerable room for 
•dispute, so that many cases continue to be brought before the Courts 
from time to time. For, in the words of Blackburn, J , " though 
there is no difficulty as to the rule of law on the subject, there is 
considerable difficulty in applying the rule.” ( Chidley v. ( Westham). 

Indian rating law being still m its infancy, and bemg modelled 
upon the English law on the subject, Courts in India have naturally 
to look to that fountain-head for inspiration whenever new situa- 
tions arise. Yet, the question is not infrequently asked why the 
principles of English law should be applied to cases in this country. 

In 1914, it was effectively answered by the Chief Justice of the 
High Court of Burma. There, counsel argued that the principles of 
English law should not be applied to a rating case in Burma, on 
the ground that the object of the Statute of Elizabeth was to relieve 
the poor, for which the standard was wealth, whereas the object of 
the (Rangoon) Municipal Act was to provide roads, scavenging, 
lighting and other amenities for the town, the standard for which 
was the extent to which these facilities were enjoyed by each person; 
and that in England it was the person who is taxed, whereas under 
the Municipal Act, it is property. The Chief Justice pointed out 
.that m England all personal property is for rating purposes left out 
of consideration and it is only the real property that is taxed , and 
that the judges in the English cases relied on were engaged m decid- 
ing the same question as he was called upon to decide : namely, 
the net annual value of properties ; that being so, although he was 
not bound by the English cases, he failed to see how he could 
lightly set aside the arguments and decisions of judges who were 
and are of the greatest eminence. ( Rangoon Electric Tramways and 
Supply Co. Ltd . v. Rangoon Municipality) 

Enough has been said, it is hoped, to show why this book deals 
with the principles of rating m England and gives such prominence 
to the decisions of English Courts m typical cases. There is another 
and yet more important reason. These decisions discuss the facts 
of the cases and set out the arguments and considerations on which 
they are founded ; they are lucid illustrations of the application of 
principles to different sets of facts and, incidentally, they tram the 
mmd in logical processes which help to sift the essential facts from 
the non-essential and apply the rule to the former. 

In every chapter of the book, the treatment of the law in India 
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follows that of the law m England, and this is supported as far as 
possible by relevant, though comparatively (for the reasons given) 
very few decisions of Indian Courts, and even of the Privy Council. 

It may be stated at once, that besides the plan of the book, 
there is little which can be considered original in it. Obviously, 
there can be little scope for any originality except m the treatment 
of the subject The mode of treatment adopted is to trace the. sub** 
ject from its simple rudiments, progressively and by methodical 
sequence, to its complicated developments Thus it will be noticed 
that following a brief Historical Survey in Chapter I, Chapter II 
treats of Rent as the Measure of the Value of occupation , Chapter 
III deals with Rent as the Standard of Assessment on the conditions 
laid down by statute ; Chapter IV explains Rateable Occupation ; 
Chapter V discusses the basis of Exemption from Rateability ; Chap- 
ter VI deals with rented properties and Rent as the Basis of Assess- 
ment ; Chapters VII and VIII with other bases which, though not 
exactly laid down by statute, are yet directly deducible from it and 
are applied according to the class to which a property belongs, 
namely, Capital Value and Profits as the Basis of Assessment , 
Chapter IX with the question of rateability of Fixtures and Furni- 
ture, in connection with properties which form the subject-matter 
of the previous Chapters , and Chapter X deals with the method 
of ascertaining the net annual value of large public undertakings 
such as railways, tramways water works and gas works and of other 
properties which are all assessed on the basis partly of Profits and 
partly of Capital Value 

It may be mentioned that English books on the subject repro- 
duce the Rating Acts m an appendix for reference but the method 
adopted herein is to quote the relevant Sections, or so much of 
them as is pertinent to the occasion. In regard to the “-defining 
Sections of Municipal Acts, care has been taken to point out the 
extended meaning of the terms explained or interpreted and to quote 
authorities, English or Indian, in support of it. The English Acts 
employ the word “means’’ which is exhaustive , while the Indian 
Acts use the word “includes” (c/ the interpretation of “land” 
in the Municipal Acts) which is inconclusive , so that the ordinary 
legal signification of the term is m no way curtailed. The Indian 
Acts attempt no definitions, probably because of the hazard in- 
volved “There is always great danger m giving definitions,” said 1 
Lord Atkinson ( Corporation of Calcutta V Chairman, Cossipore and • 
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Chftpore Municipality ) quoting Lord Davey m Ck-amberlayne V. 

Collins * 

The cases cited have, for greater convenience of reference, been 
given in the body of the text instead of m foot-notes The discussion 
of the application of principles has been illustrated by examples of 
detailed valuation of such properties as are likely to offer difficulty. 

The book has had to be prepared and completed in all its stages 
single-handed, when circumstances permitted, under conditions not 
favourable to constant attention. Yet no pains have been spared in 
the attempt to make it useful by providing authoritative information 
and citing the most recent decisions available. The work involved 
and the care bestowed have, however, been a labour of love, by 
reason not only of the purpose which prompted the attempt but 
also of the interest which increased with the attention devoted. For, 
as some one recently remarked, we have been told by the House 
of Lords [in Poplar Assessment Committee v. Roberts (1922) A. C. 
'92] that m rating even the occupying owner must be considered as 
a hypothetical tenant, so that the landlord is imaginary, the tenant 
is imaginary, the rent is imaginary, and only the hereditament is 
actual and that is what makes rating so intensely interesting, and 
it may be added, a fascinating study 

Among the works consulted, Konstam’s edition of “ Ryde on 
Rating ” must be mentioned first, for the debt owed is immense ; 
it is an invaluable standard book of reference and has been freely 
drawn upon ; then Crew and Cresswelhs “ Rates and Rating ", Boyle 
and Davies’ " Principles of Rating", Cragg and Marchant’s “Hints 
to Young Valuers", and several others mentioned m the list at- 
tached. To all these warmest acknowledgments are gratefully record- 
ed Thanks are due also to Mr. G. P. Murdeshwar, Advocate, High 
Court, who lent freely the use of volumes of Law Reports in his 
library 

Special thanks are due to Mr. H. K. Kirpalam, MA, IC.S, 
Municipal Commissioner for the City of Bombay, for kindly writing 
the “Foreword" 


Bombay 
January , 1933 
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N S KOWSHIK 
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CHAPTER I 


Historical Survey of the Law of Rating 

Modern rating law is based on the recognition of our duty 
to the poor The legislative acceptance of this principle by 
the State led to the institution of a system of Poor Relief. 

Before Parliament took up this question, the poor were 
entirely dependent for their subsistence on promiscuous chari- 
ties of individuals and voluntary charitable institutions To 
keep the poor from absolute starvation and death, it became 
necessary to legislate, so that the receiver may not be depend- 
ent upon the fitful impulses, generous or otherwise, of the 
donor. 

From the time of Alfred the Great (871-901), it was recog- 
nised to be the duty of a parish to provide for its poor. The 
canons of the Church made the necessary provision out of the 
tithes of the rector of the parish In the Middle Ages, the 
Monastery (corresponding to the Math or Scmghdram in 
India) became practically the sole agent of poor relief and per- 
foimed several functions of the Poor Law guardian, the reliev- 
ing officer, the parish doctor and the school master of a later 
day. The decay of the feudal system, under which the re- 
tainers and dependants of a feudal lord looked to him for 
support in times of need, the confiscation of monastery lands 
in the reign of Henry VIII and the dissolution of the monastic 
societies, which had previously been liberal dispensers of 
alms, and the inadequacy of voluntary alms to the necessities 
and social conditions of the times, led the State to undertake 
legislation for placing Poor Relief on a satisfactory footing. 

Rates for the relief of the poor were at first more or less 
of a voluntary character Thus by an Act of 1552, collectors, 
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were required to “gently ask and demand of every man or 
woman, what they of their charity will be contented to give 
weekly toward the relief of the poor”, if any, “able to further 
this charitable work, obstinately or frowardly refused,” the 
bishop could summon them and according to his discretion 
“take order for the reformation thereof.” T’en years later 
(1562), the bishop was empowered to bind any person, who 
refused to give according to his ability, to appear at the next 
Quarter Sessions, and the Justices had power to rate him for 
the relief of the poor and to commit him to prison if he still 
made default. 

The Act of 1601, The Poor Relief Act, known as the 
Statute of Elizabeth , marked the institution of the Poor 
Law system. “The Act was passed to safeguard person and* 
property, for mendicancy and vagrancy accompanied by high- 
way robberies and like felonies had increased to an alarming 
extent” Those who were incapable were provided for, those 
who were willing to work were given work, the payment con- 
sisting of food and lodging, “ so that no man need steal to live 
or commit crime for the mere necessaries of life” 

Section 1 of the Act imposed the liability to be rated on 
“every inhabitant, parson, vicar, or other, every occupier of 
land or houses coal mines or saleable underwoods ” 
and gave a right of appeal to the Quarter Sessions against the 
rate Each parish became responsible for the maintenance of’ 
its poor, its funds being raised by a rate levied upon, its house- 
holders The parishioners were empowered to elect a certain 
number of householders in the parish who, with the church- 
wardens, became the guardians or overseers of the poor and' 
made the rate m that parish , and “ to raise by taxation compet- 
ent sums of money for and towards the necessary relief of 
the impotent poor according to the ability of the parish”. 
Persons appointed as overseers could not refuse to serve ex- 
cept under heavy penalties. 
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* . This scheme of poor relief made each parish responsible 
for the maintenance of its own poor. Thus the parish became 
the administrative unit for the purposes of the relief of the 
poor, which was almost the only service for which rates were 
raised The Poor Law officials, namely, the overseers chosen 
from the parish, were the principal rating authority, em- 
powered to tax the inhabitants of that parish as they deem- 
ed fit. 

The Statute of Elizabeth (1601) intended that rating 
should be equal, m other words, that every person should as an 
inhabitant contribute to the support of the poor of his parish 
in proportion to his means, or according to his ability, which 
was to be measured by his visible estate in the parish. If he 
was an occupier oj property , such as lands, houses, coal mines 
etc., his contribution or his ability to make it was measured by 
the annual value of it Thus every holder of property, personal 
01 real, had to bear a share of the burden of supporting the 
poor, in proportion to his means. An authoritative exposition 
of the law is to be found m what is known as Sir Anthony 
*Earby'$ case at Lincoln Assizes in 1633. 

Sir Anthony Earby and other inhabitants of the town 
of Boston complained to the Judges of Assizes against undue and 
unequal assessment made by the overseers of the poor, contrary to 
the Statute of Elizabeth and the directions given by the judges. 
Sir Anthony complained also that he was/ assessed as well as his 
several tenants m the town who paid him rent. Hutton and Croke, 
Justices of Assize, held as “ resolved by all the judges of England, 
upon a reference made to them and upon conference by them/’ 
“that the assessment for the relief of the poor ought to be made 
in such manner as before, according to their visible estates, real and 
personal, which they had and enjoyed in the town or place where 
they inhabited, and not having any regard to any other estate which 
they had m any other place or town” , “that by the law the occu- 
piers of the land are only to be charged and this in regard of their 
possessions, and not the lessor in regard of the rents which he 
received ” ; and that taxations and assessments should be made 
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*‘ ( well and duly and in an equal manner, according to the visible 
estates real and' personal/’ etc. Rateabihty being limited to “ visible 
estates/’ incorporeal hereditaments such as easements and licences 
In the nature of easements came to be exempted, an exception being 
however made m the case of tithes and sporting rights 

The case thus laid down the following cardinal principles 
of rating : — 

(1) that the parish is the administrative unit of area 

for the purposes of assessment , 

(2) that the person liable to be rated is the occupier 

and not the lessor ; 

(3) that all persons are to be rated m an equal man- 

ner, that is, on the same scale ; and 

(4) ' that the same property is not to be rated twice 

over. 

These principles continue m force even to the present day 
except that personal property is not rateable 

The churchwardens and the overseers had in fact almost 
unlimited power, by reason of which they “ frequently, on 
frivolous pretences and for private ends” made “unjust and 
illegal rates m a secret and clandestine manner, contrary to 
the true intent and meaning of a statute made m the forty and 
third year of the reign of Queen Elizabeth” (Preamble of the 
Poor Rate Act of 1743). The Poor Rate Act of 1743 therefore 
provided for public notice being given m the church of every 
rate allowed by the justices. No rate was valid unless? such 
notice had been given (Section 1) Section 2 provided for the 
inspection of the rate by ratepayers The Act provided 
also for the keeping of the rate book and prescribed 
the procedure and grounds for appealing to Quarter Sessions. 
A usual phrase of the grounds of objection was “that the 
assessment is excessive, illegal, unfair and incorrect” Section 
7 gave powers to distrain for nonpayment of rates. The rate- 
collector had, however, to get his warrant endorsed by the 
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justices 9 acting m the district in which it was to be executed ; 
this was called “ backing the warrant ” 

Owing apparently to the difficulty and inconvenience at- 
tending upon a proper assessment of personal effects, it appears 
that m some parishes personal property was not rated. In the 
latter part of the 18th century the Courts began to hesitate 
in affirming that personalty was rateable under the Statute 
of Elizabeth. 

“If personal property be Rateable, it is not to be done at ran- 
dom, and to leave the party rated! to get off as he can ; but the 
officer making the rate must be able to support what he has done 
by evidence. And no personal property can be rated but the clear 
liquidated surplus after paying all his debts/' [Lord Kenyon, 
C J, m R v White (1792), 4 T. R. 771]' 

It thus became impossible for the overseers to properly rate 
personal property without an almost inquisitorial inquiry into 
the private affairs of individuals Gradually, the practice of 
overlooking and even exempting all personalty became general. 

The general rule now is that real property is rateable but 
that personal property is not — subject, however, to certain ex- 
ceptions, e g though the profits of trade are personal property, 
Railway Companies are virtually, though not technically, rated 
on their trade profits The Statute of Elizabeth, C. 2, aimed 
at dividing the burden of supporting the poor fairly among 
all according to their respective means It is not therefore 
m consonance with the policy of the statute that the burden 
should rest entirly on real to the exclusion of personal pro- 
perty. But m those earlier times, when the custom of exclud- 
ing personalty from the rate was first adopted by the parishes, 
there was comparatively little personalty in existence and it 
did not appear so extravagant as it does now, when there is 
much more personalty than realty, that a man's real property 
was at all events a rough test of his ability to contribute to 
the support of the poor (IRosher) 
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The Poor Rate Act of 1801 provided for the better collec- 
tion of rates It enacted that on a successful appeal to quash 
a rate, the rate must still be paid unless the Court otherwise 
ordered but was to be taken as payment on account of the 
next rate. If any person objected to his assessment because 
some other person was under-assessed etc., the appellant had 
to give notice to the person concerned. If the appellant’s as- 
sessment was quashed or reduced, the Court was to order the 
amount paid or overpaid to be refunded 

The Poor Relief Act of 1814 empowered the justices in 
petty sessions to discharge poor persons from the payment of 
rates. It provided also for the distraint of goods, m other 
parishes or other counties, of persons neglecting to pay rates 
Then came the Poor Rate Exemption Act of 1833 , which 
exempted from rating churches, chapels, or premises or such 
parts thereof as were exclusively appropriated to public reli- 
gious worship ; the exemption was not to apply where any rents 
were paid, or any profit or advantage was derived 

The Poor Law Amendment Act of 1834 (Section 38) 
transferred the duties of relief to Boards of Guardians 

There -was, however, needed a principle which could be 
made applicable to all classes of property and which could 
take out of the hands of the Overseers the power of levying an 
unfair rate — m many cases to meet their own private ends. 

The first statute which attempted to define a principle is 
the Parochial Assessments Act of 1836 (repealed by* the 
Rating and Valuation Act of 1925 ) It enacted that “no 
rate for the relief of the poor in [England and Wales shall be 
allowed by any justices or be of any force, which shall not be 
made upon an estimate of the net annual value of the several 
hereditaments rated thereunto . that is to say, of the rent at 
which the same might reasonably be expected to let from year 
to year, free of all usual tenant’s rates and taxes . . . and 
deducting therefrom the probable average annual cost of re- 
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pairs, insurance and other expenses, if any, necessary to main- 
tain them m a state to command such rent” 

The term “rateable value ” was first defined in this statute 
and used m the schedule to the Act (Form of Rate), “net 
annual value ” being used in Section 1 The Elizabethan 
principle of ability to pay as the basis of rateable value was 
•thus definitely superseded, and “net annual value” became the 
legal basis of rateable value of all properties m any parish 
except the metropolis 

The Parochial Assessments Act of 1836 seemed to assume 
that the rateability of personalty was obsolete, for the lan- 
guage used m the Act and the form of rate prescribed by the 
schedule were applicable only to the rating of real property. 
-Shortly after, m R v. Lumsdame [1839) 10 A & E 157] it 
was contended that this amounted to an implied repeal of the 
'Statute of Elizabeth so far as it related to personal property ; 
hut Lord Denman, CJ, m delivering judgment, observed that 
if the legislature had intended to alter the law on the subject 
of rating personal property, the intention could not be carried 
into effect but by an express enactment, nor could the Court 
regard the Parochial Assessments Act as having repealed the 
law as to the rateability of personalty by implication , and 
held that personal property, if Visible and profitable, was still 
rateable This decision led to the passing of the Poor Rate 
Exemption Act of 1840, which enacted that “it shall not be 
lawful for* the overseers . to tax any inhabitant .... 
in respect of his ability derived from the profits of stock-in- 
trade or any other property”, with a proviso- that nothing m 
the Act should affect the liability of any person or vicar or 
of any occupier of lands etc. .. The Act thus, by exempting 
inhabitants from liability to be rated as such, brought the law 
into agreement with the long established and almost universal 
practice, and laid down the principle of rateable occupation , 
viz , assessment of the value of premises occupied 
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Thus the Poor Rate Exemption Act of 1840 modified the 
Act of 1601 by abolishing the liability of the inhabitant and 
placing the burden on the occupier, — he being a person who 
could always be found It also excluded personalty and profits 
from stock-in-trade from lating Previously, it had been the 
custom to rate a shopkeeper etc , on the value of his building 
as enhanced by the presence of his stock-in-trade Thus the 
poor rate became not a charge on land payable out of it but 
a personal charge m respect of the land, that is, on the occupier 
The rate thus came to be charged upon occupiers m respect 
of the net annual value of all lands, houses, tenements, mines 
and other hereditaments 

This Act passed m August 1840, being only temporary, 
was originally (by reason of the limitation in Section 2 of it) 
in force only upto 31st December 1841, but it was continued 
annually by Expiring Laws Continuance Acts down to 1921,. 
and was (so far as unrepealed) made permanent by the Ex- 
piring Laws Act of 1922 

The Scientific Societies Act of 1843 exempted from rates 
lands and buildings occupied by Scientific and Literary So- 
cieties, provided they were supported wholly or m part by 
annual voluntary contributions and made no gift or dividend 
to their members 

The Burial Act of 1855 (Section 15) provided that land 
used for the purposes of a burial ground was not to be assess- 
ed to any rates at a higher value than the value or rent at 
which the same was assessed at the time of acquisition* 

The Union Assessment Committee Act of 1862 was passed 
for the purpose of securing uniform and correct valuations 
of parishes m England and provided for the appointment of 
Assessment Committees It did not apply to the metropolis 
and was repealed by the Rating and Valuation Act of 1925 

The Sunday and Ragged Schools ( Exemption from 
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*R m ating ) Act of 1869 gave powers to authorities to exempt 
such schools from rating. 

The Poor Rate Assessment and Collection Act of 1869 
enabled short-term tenants (i e occupying al house let to them 
for not more than three months) to deduct the rates from the 
rent m spite of any agreement to the contrary 

The Valuation ( Metropolis ) Act of 1869 provided for uni- 
formity m assessment of rateable property in the metropolis 
and established the quinquennial valuation of all properties ; 
and~made new property or alterations in value of the existing 
property rateable by means of provisional lists which, at the 
end of the rating year, were collected together and called the 
‘supplemental valuation list’ The Act dealt with practice only. 

“It imposed no new rates and created no new liability 
to existing rates It substituted new definitions of ‘ gross ’ and 
‘rateable’ value for the earlier definitions of ‘gross estimated 
rental’ and ‘net annual value’ respectively but, being almost 
verbally identical with them, ‘they seem intended rather to 
explain than to alter the measure of value’ 

Section 4 of the Act explained the term “rateable value” 
as “the gross value after deducting therefrom the probable 
annual average cost of the repairs, insurance and other ex- 
penses” “The gross value” was defined as “the annual rent 
which a tenant might reasonably be expected, taking one year 
with another, to pay for an hereditament, if the tenant under- 
took' to pay all usual tenant’s rates and taxes . . . .and if 
the landlord undertook to bear the cost of the repairs and 
insurance, and the other expenses, if any, necessary to maintain 
the hereditament m a state to command that rent” 

The Rating Act of 1874 extended the Act of 1601, 
(1) which specified only coal mines as being capable of rating, 
to mines of every kind and directed the gross and rateable 
values of them to be based on the dues or royalties minus 
all the expenses incurred m maintaining the mines m a state 
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to command the rent, (2) from “ saleable underwoods” to 
{a) land used for a plantation of wood or for the growth of 
saleable underwood and not subject to right of common ; ( b ) 
“rights of fowling, shooting, taking or killing of game, rabbits 
and of fishing when severed from the occupation of land ” 

The Poor Rate Assessment and Collection Act of 1869 
Amendment Act of 1882 made the outgoing occupier liable 
'to pay only so much of the rate as shall be proportionate to 
the time of his occupation within the period for which the 
rate was made, notwithstanding he may not be succeeded in 
his occupation by an incoming tenant”. 

The Advertising Stations ( Rating ) Act of 1889 laid 
down a new principle in rating law by departing from the rule 
that the occupier is to be rated and substituting the person 
authorising the exhibition of advertisements. 

The Merchants' Shipping Act of 1894 by Section 731 
■exempted from all rates all lighthouses, buoys, beacons, etc , 
-and premises in connection therewith 

The Bankruptcy Act of 1914 provided that, m the distri- 
bution of the property of a bankrupt, all parochial or other 
local rates due from him shall be paid in priority to all other 
debts 

The Education Act of 1921 by Section 167 exempted from 
rates any land or building used exclusively or mainly for the 
purpose of the| school-rooms, offices or play-grounds of a public 
^elementary school hot provided by the local education autho- 
rity except to the extent of any profit derived by the managers 
of the school from the letting of it 

The Act of 1601, however, remained substantially unre- 
pealed until 1925, when the Rating and Valuation Act was 
passed 

The Rating and Valuation Act of 1925. 

The Rating and Valuation Act of 1925 applies to England 
and Wales only and not to London where consolidation of 
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rates had already been achieved as a result of local Acts. It 
left the general principles of rating unaffected. But it “effect- 
ed radical alterations m the authorities which administer the 
law of rating and in the procedure for the making both of 
rates and of valuations outside London It also brought about 
a substantial change m the principle of valuation by directing 
the omission of machinery and plant not belonging to certain 
specified classes, and this part of the Act has been made 
applicable to the county of London also” 

Until the Act came Into force on 1st April 1927, the overseers 
of the poor were for more than three hundred years the principal 
valuation and rating authonty , and other authorities (borough 
councils, urban and rural district councils and boards of guardians') 
made demands upon the overseers for their expenses With the 
development of other services, such as roads, lighting, education, 
especially dunng the last hundred years', boroughs were empowered 
to raise rates for their own services irrespective of the poor rate, 
and to make their separate valuations for the purpose. Hence im- 
provement tates, highway rates, borough rates, and general district 
rates, which provided funds for, inter aha , police, education and 
sanitary services, were levied always not on the same valuation 
as the poor rate There were also rates peculiar to individual 
parishes, eg, library rates, lighting and watching rates Separate 
accounts were required to be maintained for different rates. The 
different rates also were not equal Certain properties were entitl- 
ed to relief under one rate and to none under another, although 
the two rates existed m the same area 

The object of the Act was to aim at the consolidation of rates, 
or rather to extend the application of the principle, for such 
consolidation was already m force m about fifty boroughs, the 
adoption of one valuation, the abolition of anomalies and thus 
to secure uniformity of practice and economy and efficiency 
m administration The Act thus dealt with all rales of a 
public nature levied by local authorities upon the annual value 
of property but it did not include water rates, sewer rates, or 
any form of land improvement rates It abolished the paio- 
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chial rate, the parish as the unit of local administration, and 
the overseers of the poor as the principal rating authority ; 
thus “parochial rating m the sense of rates levied on a parish 
by its own officers terminated after a reign of three centuries’'. 
It abolished the necessity of ascertaining a gross value for 
many classes of hereditaments , and in respect of others intro- 
duced for the first time a scale of statutable deductions some- 
what similar to that which had been m force m London since 
the Valuation ( Metropolis ) Act of 1869 It also made fresh 
provision for the rating of owners instead of occupiers 

Under the Act, in all rating areas there is to be one rate, 
called the “general rate” to replace the “poor rate” which was 
a misnomer as it included many objects other than the relief 
of the poor, eg, education, civic expenses of boroughs, all 
expenses of rural districts and county councils and many other 
items ; in addition there may be special rates The general 
rate is a rate at a uniform amount m the pound, on all here- 
ditaments within the rating area ; provision being made for 
continuing the relief enjoyed by occupiers of land and certain 
other properties by giving deductions from the gross value in 
the valuation list. 

Under the Act, the rating authorities are the council of 
every county borough, non-county borough, urban district and 
rural district ; their number was reduced from 15,400 to 1,800 ; 
and these replaced the overseers of the poor The assessment 
areas are the county boroughs, and in other cases two or ‘more 
county districts grouped together, which may be urban or rural 
districts or boroughs other than county boroughs For each 
of these there is an Assessment Committee , the members of 
which are to be appointed partly by the borough or district 
council, partly by the guardians and (except m the case of 
county boroughs) partly by the county council For each 
county there is a County Valuation Committee consisting of 
some members of the council of the county with a representa- 
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fciye of the Assessment Committee. Then there is a Central 
Valuation Committee for the country as a whole, consisting of 
32 members, 24 of them being appointed by the five chief 
associations representing local authorities and the other 8 by 
the Minister of Health. The function of these two latter com- 
mittees is to advise rating authorities generally and to secure 
uniformity of valuation throughout the county and the coun- 
try respectively 

There are 344 assessment areas m England and Wales, 
63 county boroughs and 281 areas constituted, by schemes 
under Section 16 of the Act. 

The rating authority is empowered to reduce or remit the 
payment of any general rate on account of the poverty of 
the person liable to pay it. It obtains returns from owners 
and occupiers and prepares and deposits draft lists The 
assessment committee revises the lists, hears objections — which 
must be made within twenty-five days from , the date on which 
the draft lists were deposited — and approves , proposals for 
the amendment of a current list may be heard at any time. 

A rating authority or assessment committee or county 
valuation committee may employ a valuer to survey and value 
a hereditament An appeal lies to Quarter Sessions from the 
decision of the assessment committee A valuer may also be 
appointed by Quarter Sessions and he may be called as a 
witness and cross-examined Any party to the appeal may, 
within twenty-one days after the decision of the committee, 
apply for a case to be stated for the opinion of the High Court 
on a point of law ; or the matter in dispute may be referred to 
arbitration m accordance with the provisions in that behalf 

New valuation lists are to be prepared' quinquenmally. 
This quinquennial valuation, a characteristic feature of the 
London system, is now compulsory and universal m the area 
covered by the Act of 1925 The Act operated as from 1st 
April 1927 The first valuation list came into force on 1st 
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April 1928 or 1929 and the second on 1st April 1932, or on- 
the same date m 1933, or 1934 [Section 19 (1)] Subsequent 
valuation lists will be quinquennial. 

Prior to the Act of 1925, owners of dwelling houses could elect 
or, in some cases, be forced to come into what was known as the 
“compounding” system Under that system the landlord paid full 
rates on every house belonging to him, whether it was empty of 
not, for which he was given a commission ranging from 15 to 30 
per cent, on the poor rate and 50 per cent, in respect of other 
rates! ; this meant a considerable loss to the rates, especially when 
empty properties were, as they are at present, practically non-exist- 
ent. 

Under the Act of 1925, if the owner undertakes to pay 
the rates, whether the property is occupied or not, he is to 
be allowed a maximum discount of 15 per cent. ; if he will 
be responsible for the rates as long as the property is occupied,, 
he is to be allowed a maximum discount of per cent. ; if 
he only acts as collector of rates due from the occupier, he 
is to be allowed a maximum discount of 5 per cent. The 
owner, however, cannot claim this right but the rating autho- 
rity may exercise it at its own discretion 

The Landlord and Tenant Act of 1927 provides for a 
landlord's right to reimbursement by the tenant m respect of 
increased rates m consequence of any improvements executed ' 
by the tenant— the sum so payable by the tenant being deemed 
to be in the nature of rent and recoverable as such from him 

The Rating and Valuation ( Apportionment ) Act of 1928 
made provision for the distinction m valuation lists of (a} 
“agricultural hereditaments", (b) “industrial hereditaments' ^ 
and (c) “freight-transport hereditaments" from all other here- 
ditaments, and for the apportionment of the net annual values 
of such hereditaments according to the extent of their user 
for various purposes 

The Local Government Act of 1929 provided for the total 
exemption of agricultural land and agricultural buildings from 
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fates (Section 67) and partial relief of industrial and freight- 
transport hereditaments (Section 68). The Rating and 
Valuation ( Apportionment ) Apt of 1928 and the Local Govern- 
ment Act of 1929 are spoken of also as * de-rating ’ Acts, as 
they relieved agricultural hereditaments (land and buildings) 
from rates and gave a three-fourths reduction of rateable 
value to industrial and freight-transport hereditaments. These 
two Acts introduced schemes, often referred to as ‘de-ratmg’, 
entirely new to the law of rating .... 

The Rating and Valuation ( Apportionment ) Act of 1928 pro* 
vided only the machinery whereby the hereditaments that were 
to have the benefit of the contemplated reliefs could 1 be identified, 
a process which involved the definition and classification of such 
hereditaments and secondly, the provision of means whereby the 
current and future valuation lists should distinguish each such class 
so that the reliefs could be granted as simply as possible. The 
Local Government Act of 1929 completed the scheme, Fart IV 
thereof granting the reliefs and providing certain necessary and con- 
sequential amendments to other enactments (Ryde). 

The Railways Valuation for Rating Act of 1930 amend- 
ed the law as to valuation for rating purposes of railway here- 
ditaments The assessment of railway hereditaments was in 
consequence to be determined in future by a Railway Assess- 
ment Authority, to be constituted under the Act, and not by 
the rating authorities and assessment committees 

The Railway Assessment Authority is to consist of a paid 
Chairman, who is to be an experienced lawyer appointed by 
the Lord Chancellor, and nine ether members appointed by 
the Minister Of these, six are to be appointed on the recom- 
mendation of the bodies specified m Section 2 of the Act and 
three at the Minister’s discretion In the case of the two 
Anglo-Scottish railways, the ascertainment of receipts not 
solely attributable to hereditaments m England and the divi- 
sion thereof between England and Scotland will be made by 
a Joint Authority consisting of the Chairman of the Railway 
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Assessment Authority, one other person appointed by that 
Authority and the Assessor of Railways and Canals for Scot- 
land 

The expenses of the Railway Assessment Authority and 
a proportion of the expenses of the Joint Authority will fall to 
be defrayed by county and county borough councils 

The Metropolis (London) : The principles of rating and 
the rating of what are known as special classes of property are 
substantially the same in the metropolis (London) as outside 
it but they are modified m some respects by statutes prior 
and subsequent to 1925 The “ Metropolis ” as defined by the 
Valuation ( Metropolis ) Act af 1869 means, for rating purposes, 
“ the unions and parishes not in union which are for the time 
being, either wholly or for the greater part m value thereof, 
respectively situate within the jurisdiction of the Metropolitan 
Board of Works appointed under the Metropolis Management 
Act, 1855 ” Under Section 250 of the Act of 1855, the juris- 
diction of the Metropolitan Board of Works extended to the 
City of London and the parishes and places mentioned m 
schedules A, B and C to that Act The Local Government 
Act , 1888 , gives m effect the same definition and Section 40(1) 
makes the “Metropolis” the administrative county of London ; 
and Section 40(8) makes the London County Council the suc- 
cessors in law of the Metropolitan Board of Works, Thus the 
“ Metropolis ” as defined By the Valuation ( Metropolis ) Act , 
1869 3 may be taken as co-extensive with the area under the 
jurisdiction of the London County Council The City of 
London] is within the “Metropolis” as defined by the Valua- 
tion ( Metropolis ) Act , 1869, and consequently appeals against 
valuation lists for the City are heard before the Quarter Ses- 
sions for the County of London, and not before the Recorder 
and Quarter Sessions for the City of London As divided for 
purposes of rating, it consists of the City of London and 28 
other parishes. 
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Upto a certain point the procedure within and without the 
Metropolis follows the same general scheme. The valuation 
list is made out in the first instance by the overseers of every 
parish ; it is then transmitted to the Assessment Committee 
who revise the list, hear objections made on behalf of the rate- 
payers and finally approve the list. But the Valuation 
(Metropolis) Act of 1869 , while it adopts the general scheme 
of procedure under the Union Assessment Acts, makes many 
alterations in details. Consequently, the procedure under it is 
in part peculiar to the Metropolis, in part common to the Metro- 
polis and the rest of England. It may also be noted that in 
the administrative county of London, exclusive of the city of 
London, the council of each metropolitan borough act as the 
overseers of every parish n* their borough, and in the City the 
common council are made the overseers of the parish of the 
City of London by Section 11 of the City of London (Union 
of Parishes) Act of 1907 

The principal statute governing London rating and assess- 
ment is the Valuation (Metropolis) Act of 1869. Other 
statutes affecting London are those subsequent to the Rating 
and Valuation Act of 1925 These are (1) The Rating and 
Valuation Act of 1928 which extended the application of provi- 
sions of Section 24 of the Rating and Valuation Act of 1925 , 
in respect of the rating of machinery and plant to London. 
(2) The Rating and Valuation (Apportionment) Act of 1928, 
Sectidn 7* of which inter alia defined “net annual value/’ 
“ rating authority,” “ rating area ” and “ assessment area ” as 
applied to London, and applied to London certain provisions 
of the Rating and Valuation Act of 1925 as set out and adapt- 
ed in the second Schedule to the Act (3) The Local Govern- 
ment Act , 1929 , provided for the constitution of assessment 
areas and assessment committees (Section 18) ; exemption of 
agricultural land and buildings from rates (Section 67) ; par- 
tial relief from rates in respect of industrial and freight-trans- 
2 
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port hereditaments (Section 68) , qualification of jurors (Sec- 
tion 79) ; contribution m aid of rates on Crown property (Sec- 
tion 107). The Act also repealed the London ( Equalisation 
of Rates) Act of 1894) and m part the Valuation ( Metropolis ) 
Act of 1869. 

By the Tithe Act , 1936 , which received the Royal Assent 
on the 31st July, all tithe rent-charge was extinguished on the 
2nd October, 1936, and the land from which it issued on the 
1st October was absolutely discharged and freed therefrom. 
“ Tithe rentcharge ” means tithe rentcharge issuing out of lands 
and payable in pursuance of the Tithe Acts, 1836-1925, (in- 
cluding a converted corn rent); and (save m respect of certain 
matters) extraordinary tithe rentcharge. It does not include 
a rentcharge payable under the Tithe Act, 1860, m respect of 
the tithes on any gated or stinted pasture nor a sum or rate 
payable for each head of cattle turned on land subject to com- 
mon rights or held or enjoyed in common. The extinguish- 
ment of the rentcharge removed from rating much the greater 
part of a class of property which had been rateable since the 
Poor Relief Act, 1601 The persons interested in a tithe rent- 
charge were compensated by the issue to them of sufficient 
Redemption Stock (charged on the Consolidated Fund) to 
yield interest equal in amount to the “ gross annual value ” of 
the tithe rentcharge less certain scheduled deductions Redemp- 
tion Stock carries interest at 3 per cent payable half-yearly 
on the 1st April and the 1st October Interest* began to 
accrue on the 1st October, 1936 

The words “and the tithe commutation rentcharge, if any”, 
found in the definition of “gross value” in Section 4 of the 
Valuation ( Metropolis ) Act , 1869, have been repealed — the 
hypothetical tenant's undertaking now is “to pay all usual 
tenant's rates and taxes” only Similarly, the words “and tithe 
rentcharge, if any” in the definition of “gross value” in 
Section 68(1) ' of the Rating and Valuation Act, 1925, have 
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been repealed ; so also have the corresponding words appear- 
ing m Section 22(1) (b). Thus has passed out of considera- 
tion one of the old constituents of the hypothetical tenancy. 
The provision [Section 68 (2.) ] of the Rating and Valuation 
Act, 1925, which substitutes “owner” for “occupier” in regard to 
' tithe rentcharge is no longer required and is wholly! repealed. 

The undertaking of the hypothetical tenant of a railways 
under the Railways (Valuation for Rating) Act, 1930, no longer 
includes willingness to pay tithe rentcharge. Tithe rentcharge 
is also deleted from the list of payments made by a railway 
company and deductible from its revenue receipts in the ascer- 
tainment of its net receipts Section 4 of the Act of 1930 has 
been amended accordingly (R & I T. Oct. 3, 1936, pp.. 
164-6) 

Municipalities in India. 

Turning to the origin and history of local authorities or 
Municipalities m India (as gleaned in the main from the Indian 
Taxation Enquiry Committee's Report , 1924-25 , Vol. I) which 
are empowered to levy rates and taxes, a Corporation was estab- 
lished by Royal Charter in Madras as early as 1687 on the 
model of like institutions then existing m England Similar 
institutions were introduced in Bombay and Calcutta in 1726. 
The municipal administrations were placed on a statutory basis, 
by the Charter Act of 1793, which empowered the Governor- 
General to appoint Justices of the Peace for the Presidency 
towns' from among the (East India) Company’s servants and 
other inhabitants. These Justices of the Peace were authorised 
to levy taxes on houses and lands to meet the cost of scaveng- 
ing, police and maintenance of roads The constitution of these 
bodies was widened between the years 1840 and 1853 by a 
limited introduction of the elective principle, but in 1856 the* 
privileges were withdrawn and the municipal functions concen- 
trated in a committee consisting of three nominated and sala- 
ried members. 
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* 

The Government of India Act (JXXT/) of 1885 authorised 
the creation of municipalities in towns other than the Presi- 
dency towns of Calcutta, Bombay and Madras and empowered 
Local Governments to raise taxes from the inhabitants therein 
for the purposes of municipal administration. But it left it to 
local option to decide whether to have a municipality or not. 
The minimum of population required for the grant of a muni- 
cipality was 800 and in small places with this population it 
was the initiative of Government officers rather than the wish 
of the people which brought a municipality into existence But 
in large towns with much larger population such initiative was 
effectively opposed by public opinion which prevented the crea- 
tion of a municipality. 

Thus numerous/ municipalities grew up like mush-rooms even 
in small villages with very small incomes. For example, it is stated 
that one such municipality m Sholapur District raised by local taxa- 
tion an annual sum of Rs. 88 and spent most of the amount in main- 
taining a pattmoala ! 

The Indim Councils Act of 1861 enabled provincial legis- 
latures to legislate for local self-government within their juris- 
dictions. Bombay Act II of 1862 empowered municipalities 
to apply not more than a quarter of their annual income to 
the construction and maintenance of dispensaries, hospitals, 
schools etc. 

The Royal Army Sanitary Commission Report (published 
in 1863), dealing primarily with Army affairs, drew prominent 
attention to the filthy condition of the towns in India, and a 
series of Acts were passed during the next six years providing 
for a wider extension of municipal administration A number 
of municipalities thus came to be constituted in every pro- 
vince. But the levy of rates for local purposes was not autho- 
rised by statute in any part of Indian until 18165, when an Act 
authorising the imposition of a cess on land and a tax on 
houses in Sind Was passed A similar Act was passed in 1866 
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in Madras and in 1869 in Bombay. The Bengal District Road 
Cess Act of 1S71 provided for the levy of a rate on real pro- 
perty for the improvement of communications and established 
local bodies, the members of which might either be nominated,, 
or elected by the ratepayers. 

In 1870, the Government of Lord Mayo called upon Pro- 
vincial Governments to apply their minds to the development 
of local self-government m furtherance of the liberal policy 
inaugurated by Lord William Bentinck. 

The Government of Bombay responded with Act VI of 
1873, which left the creation and constitution of municipalities 
to Government but introduced the principle of representation 
and responsibility. The Act raised the limit of population for 
the constitution of a municipality from 800 to 2,000 ; muni- 
cipal districts having not less than 10,000 people were called 
city municipalities, and those with not less than 2,000 people 
were called town municipalities ; but the right of election con- 
ceded was only to city municipalities as distinguished from 
town municipalities ; the Act also provided for the custody, 
control and use of municipal property and funds and, inter 
aha, authorised the imposition of taxes, imposts and tolls. In 
the case of city municipalities the executive power was placed 
in the hands of the councillors as a body ; and in the case of 
town municipalities, in those of the President, Vice-President 
and Chairman, the Collectors of the districts being in all cases 
the ex-officio Presidents and the Assistant or Deputy Collectors 
in most cases the Vice-Presidents 

The Government of India (under Lord Ripon) issued a 
resolution m May 1882 indicating the lines on which the future 
development of municipal and rural boards should take place 

It took a decisive Step in the progress of local self-government 
by placing it on its true basis “ not merely as a means of devolu- 
tion of authority m administration and decentralisation of financial 
resources but as a means of popular education by which alone pro- 
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gressive communities could cope with increasing problems! of Govern- 
ment” Lord Ripen laid down the following fundamental princi- 
ples : — (1) Preponderance of non-official members in the municipali- 
ties ; (2) introduction of the system of election as widely as pos- 
sible, first m large towns, then in smaller areas t (3) exeroste of 
Government control from without, rather than from within, such 
control in the first instance to take the form of friendly advice, 
sympathetic and timely warning to precede suspension of munici- 
palities; (4) the Chairman to be non-official as far as possible, 
but where an official Chairman was necessary, he should not vote 
in the proceedings , (5) Government officers, e.g., doctors and engi- 
neers, should give expert advice and help and exerase supervision 
as servants of the municipalities and not as their masters ; (6) 
adequate resources should be made available to these local bodies 
so as to yield an increasing revenue with improving administration ; 
(7) transfer of duties involving additional expenditure should be 
simultaneously followed by a transfer of additional and adequate 
resources ; (8) a network of local bodies should be formed) in rural 
areas, the area included under each local board being so small as) to 
ensure both local knowledge and interest on the part of each mem- 
ber. 

Lord Ripon attributed the failure of local institutions m the 
past to their being “ ridden and practically crushed by direct, though 
well-meant, official interference.” It was, he added, not only a bad 
policy but a sheer waste of power not to utilise the services of the 
growing intelligent class of public-spirited men in the country. 

As a result of this new, orientation, fresh Acts were passed 
in all the provinces between 1883 and 1885 for the reorganisa- 
tion of municipalities and rural boards on the lines indicated 
The primary functions of the municipalities under these* Acts 
were— 

(1) the construction, upkeep and lighting of streets 

and roads, and the provision and maintenance 
of public and municipal buildings ; 

(2) public health, including medical relief, vaccination, 

sanitation, drainage and water supply, and mea- 
sures against epidemics ; 

(3) education. 
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* . The principal sources of revenue -were — 

(1) octroi, principally m Northern India, Bombay and 

Central Provinces ; 

(2) taxes on houses and lands in Madras, Bombay, 

Bengal, Burma and the Central Provinces , 

(3) a tax on professions and trades m Madras and the 

United Provinces ; 

<4) road tolls m Madras, Bombay and Assam ; 

(5) taxes on carts and vehicles ; 

(6) rates and fees for services rendered in the shape of 

conservancy, water supply, markets and 

schools 

The services entrusted to rural boards were similar, the 
principal being communications, education and sanitation, and 
occasionally famine relief The mam income of these boards 
was derived from a cess on land, which was collected by Gov- 
ernment agency along with the land revenue, the proceeds 
being subsequently adjusted to the credit of the boards. In 
some provinces, however, a portion of the cess was utilised 
for provincial purposes. 

Bombay Act II of 1884 marked a great advance It 
abolished the distinction between city and town municipalities 
and also ex-officio Presidents with their power of suspending 
the orders of the municipality It laid down that half the number 
of councillors should be elected except m backward places and 
reduced the number of Government servants on the! municipal 
board to one-fourth of the total 

Bombay Act III of 1901 revived the distinction between 
city and town municipalities — as large cities in which scientific 
systems of sewerage and water supply were introduced re- 
quired more elaborate arrangement than towns, and their exe- 
cutive needed special powers — and made exhaustive provision 
for detailed municipal administration, especially in relation to 
sanitation, markets, epidemic diseases, buildings, collection of 
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revenue eta, and for the sanitary control of notified areas, .by 
empowering the Government to notify contiguous areas, to 
impose taxes and regulate expenditure m them at the hands of 
committees appointed for their administration 

The Royal Commission on Decentralisation m India ap- 
pointed in 1907 recommended, that (1) the municipalities 
should have a substantial elective majority ; (2) they should 
have an elected Chairman ; (3) they should have greater free- 
dom m the matter of their duties, establishment and taxes and 
budgets, with the only check that there should be a minimum 
standing balance to be prescribed by local government ; (4) 
they should be relieved of some of the charges and contribu- 
tions levied from them ; (5) they should be given a perma- 
nent addition to their resources and occasional grants to meet 
necessary but expensive works such as drainage or water supply 
schemes The Commission recommended the extension of 
similar financial privileges to rural boards 

These recommendations were accepted generally by the 
Government of India 

The village in India has been from time immemorial the 
unit of revenue administration and has survived all changes 
in the upper structure of Government. Under pre-British ad- 
ministration, the village was practically an autonomous body, 
since the rulers never interfered with the village organisation 
and generally fixed the responsibility for payment of the state 
revenue on the village itself or some large land-holder. , 

Under British rule the village lost part of its autonomy 
and some of its characteristic features “ owing to the establish- 
ment of local civil and criminal courts, the present revenue 
and police organisation, the increase of communications . . ” It 
still continues to be the unit of administration for revenue pur- 
poses but except in a few cases it has ceased to be as unit of 
administration for purposes of local self-government The 
Decentralisation Commission urged very strongly the revival 
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of yillage panchayats for the administration of local affairs on 
the ground that “the foundation of any stable edifice which 
shall associate the people with administration must be the 
village, as being an area of greater antiquity than! administra- 
tive creations such as tahsils, and one in which the people are 
known to one another and have interests which converge on 
definite and well-recognised objects like water supply and 
drainage. 

“It is probable, indeed, that the scant success of the 
efforts hitherto made to introduce a system of rural self- 
government is largely due to the fact that we have not built 
up from the bottom” This re-discovery of the place which 
the village occupies in the economy of the country was the 
most significant and far-reaching of the findings of the Com- 
mission. But it was after much dilatory correspondence with 
Provincial Governments that the Government of India issued 
its Resolution of 1915 — favounng the formation of village 
panchayats in selected areas with only permissive powers and 
limited authority in matters of taxation ; and suggesting a 
single panchayat for all functions m the village selected, in- 
stead of different panchayats for different duties 

The Government of India’s Resolution of 11th May, 1918, 
following the famous declaration of British policy of 26th 
August, 1917, m the House of Commons marked the next stage 
in the development of municipal government That Resolu- 
tion stated — “ The object of local self-government being to 
tram people m the management of their own local affairs, poli- 
tical education of this sort must m the mam take precedence 
over all considerations of departmental efficiency. It follows 
from this that the local bodies should be as representative as 
possible of the people whose affairs they are called on to ad- 
minister, that their authority in the matters entrusted to them 
should be real and not nominal and that they should not be 
subjected to unnecessary control but should learn by making 
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mistakes and profiting by them The control of Government 
over local bodies is at present exercised from within and it is 
mainly by substitution of outside for inside control and by 
the reduction of outside control, so far as compatible with 
•safety, that progress in the desired direction will be achieved ” 
Under the Government of India Act, 1919, Legislative 
Councils were enlarged and Local Self-Government was made 
a transferred subject. 

The Acts relating to local self-government that followed 
Montford Reforms increased the taxation powers of local 
bodies and relieved them of official influence and control Acts 
were also passed for the constitution of village panchayats with 
limited powers of taxation and specific duties connected with 
village affairs In Madras, though the panchayats are not yet 
very numerous, the scope of their activities in the matter of 
imposing taxation on the villages is already remarkable 
Among the taxes so far imposed ( not to mention fees) are * 
! (a) a house tax based on 

(1) Capital value, (2) the nature of structure 
(terraced, tiled or thatched), (3) linear 
dimensions and (4) annual rental value ; 

(b) taxes on professions based on 

(1) class of business, such as money-lenders, 
petty traders, tanners, renters of toddy shops; 
(2) the income of the individuals ; and (3)' 
the value of quantity of articles sold in the 
case of tradesmen as, for instance, a charge 
on each gallon of liquor sold, or per cartload 
of rice or paddy sold by the gram merchant; 

(c) a light poll tax for general or specific purposes and 
sometimes graduated according to the income of 
the family as, for instance, a tax per family per 
month to meet the cost of watching the drinking 
water tank, 
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(d) a tax on land on an acreage basis for specific pur- 
poses, such as clearing channels, and 
(el special fees for each house for specific purposes, 
such as scavenging. 

The taxation powers of panehayats m Bombay and other 
provinces are somewhat similar, though the discretion given m 
respect of the nature of the taxation to be imposed is much 
less all-embracing than in the Madras Act of 1920. 

Considerable advance in municipal self-government was 
made in 1920, when Government directed by executive order 
the lowering oi; the qualification regarding the payment of taxes 
so as to enfranchise a larger proportion of the population, in- 
crease m the number of councillors, reduction in the number 
of nominated councillors, etc , and that all municipalities should 
have elected Presidents. In 1921 Government extended the 
franchise by giving the nght to vote to all tax-payers, accept- 
ed the principle of separate representations for Mahomedans 
and provided special wards for them ; and m 1922 allowed 
the municipalities to select and appoint a Chief Officer, sub- 
ject to the control vested in them by the Act. There were 
legislative measures of a minor character enacted between 1931 
and 1938 and m Bombay the important amending Act of 
1938, viz, Bombay Distnct Municipalities Act and Municipal 
Boroughs (Amendment) Act This Act abolished nominations 
to Municipal Boards and further enlarged elective representa- 
tion-*— by giving Mahomedans the option of joint electorates 
and elective representation to Harijans in general constituen- 
cies by reservation of sesats. Backward classes were given re- 
servation of seats in all municipalities, as also women and 
other minorities * 

The Bombay Act of 1939 made the house tax compulsory 
in all rural areas 

In the case of the towns, local self-government began in 
the big cities, to be followed later by extension to the larger 
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towns m the mufassal , and later to what were known as village 
unions or notified areas , that is to say, areas in which it was 
competent to the Local Government to bang portions of the 
municipal law into force by notification. In rural areas the 
original umt was the District Board. When it was found to be 
unwieldy, and to show a tendency to divert its attention too 
much to the head-quarters, some of its powers and funds were 
transferred to bodies representing portions of districts, known 
as local or taluk boards. Even these were found too large to 
be of use to the villages, and the recent tendency has been to 
revive the village panchayat . In Europe the process has been 
the exact reverse The growth was from the parish or com- 
mune to the union, from that to the county, and so upwards 
As a consequence, it is found that* there are as many as 14,427 
parishes in England and Wales, 37,963 communes m France, 
each with an independent local body, that is to say, one local 
body to every four square miles in England and to every six 
square miles m France In India there are 682 local boards 
or one to 1,494 square miles, and though village panchayats 
are slowly growing, the numbers that have been constituted 
under the Acts are still small for instance, m Madras with its 
52,198 villages there are 709 panchayats so far registered in the 
Presidency (Dec. 1925) 

A general tax , which was also in a sense a house tax, was 
levied under the Marathas under the name of Moturpha and 
a similar general tax is still levied by the District. Board of 
Coorg, but this is a solitary survival m British India. Else- 
where the tax is levied only in villages m which panchayats 
have been constituted, in unions or notified areas, and in muni- 
cipalities. The house taxes levied in villages by panchayats 
are of comparatively recent origin, dating from the Madras 
and Bombay Village Panchayats Acts of 1920 The basis of 
assessment in "both provinces is the capital value of the house, 
but in practice, at any rate in the Madras Presidency, many 
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of the panchayats levy the tax at rates varying with the nature 
of the structure or the linear dimensions of the houses. Out 
of 709 panchayats registered under the Act, 75 levy) a tax on 
houses. 

A house tax assessed either on the capital value or on the 
annual value is levied in all the unions in the Madras Presi- 
dency, and there are provisions in the Municipal Acts of the 
United Provinces, Bihar and Orissa, Burma, the Punjab and 
Assam that it may be levied in any* notified area 

The practice as regards the levy of the property taxes in 
municipalities varies m different provinces There are four 
principal classes of property which are subject to taxation m 
municipal areas — (1) agricultural land, (2) vacant non-agricul- 
tural land which is not built upon and is not attached to any 
house ; (3) houses with the land attached to them , (4) certain 
special classes of buildings such as factories and Government 
and Railway properties. 

Agricultural land within municipal limits is in almost all 
the provinces subject to municipal taxation, in addition to the 
land revenue payable to the Provincial Government There 
is, however, a specific provision in Madras, Bombay, the United 
Provinces, Bihar and Orissa and Assam for the exemption 
from the water and drainage tax of agricultural land exclusively 
used for agricultural purposes 

Non-agricultural land, which is not built upon and which 
is not attached to any house, is subject to taxation m mos** 
provinces, if only an income is denved from it, but m Madras 
there is a provision under which a special tax on such land 
can be levied at a specified rate per unit of 80 square yards, 
whether an income is derived from it or not 

In Madras, Bombay, Bengal, Bihar and Orissa and Assam, 
lands and buildings on them are assessed together They may 
be assessed on capital value, but annual value is the usual 
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basis. A large majority of the municipalities m Burma hav*e 
adopted the latter basis. In certain hill municipalities m the 
Punjab, as in some municipalities in Burma, the length of 
street frontage is adopted as the basis of assessment. 

In Madras, the Central Provinces, Assam, Bengal and the 
Punjab, the house tax is collected from the owners, while m 
the other provinces it may be collected either from the owner 
or from the occupier In Bihar the tax on holdings is paid by 
the owners, while the latrme tax is paid by the actual occupier 

The Municipal Acts of some of the provinces contain a 
clause excludmg machinery from the valuation of property for 
the purpose of ascertaining the rental value The Acts m 
force in the Punjab and Bihar and Orissa do not contain a 
specific provision to this effect, but m practice even in these 
provinces machinery m mills and factories is not taken into 
consideration m estimating the rental value of such buildings 
In Rangoon machinery is not rated, but a percentage of its 
value is added to the annual value of the land and buildings, 
comprised in the mill or the factory. In other municipalities 
in Burma, machinery is taxed for municipal purposes , for 
instance, ricemills are, or were until comparatively recently, 
assessed according to the number and size of the hullers and 
cones in use This follows to some extent the English practice 
but in England a distinction is drawn between machinery which 
is detachable and that which is a fixture and would naturally 
pass with the property It is only machinery of the latter 
class that is taken into consideration in estimating the annual 
value Under the Rating and Valuation Act, 1925, machinery 
and plant, described in Section 24(1) {a) as forming part of 
the hereditament, named for convenience “ motive machinery 
and plant,” is to be taken into consideration in valuing a here- 
ditament, and plant and machinery described in Section 24(1) 

( b ), named for convenience “ process machinery and plant” 
is to be excluded It would seem desirable, say the Indian 
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Taxation Enquiry Committee, that the principle followed in 
England should be adopted universally m India 

Thus it would appear that there are no special Rating 
Acts in India The law on the subject, based on English 
law and practice, is comprised in a few sections of the respect- 
ive Municipal Acts and m cases of doubt or difficulty assis- 
tance is sought from the decisions of English law courts 

These Acts, like their English models, provide for the 
lessor's right to reimbursement by the lessee when rates are 
increased in consequence of improvements executed by the 
latter, or of his realising a higher aggregate rent by subletting 
than what he pays to the lessor, and for the lessee’s right to 
take credit m account with the lessor for the amount which 
the lessee as the occupier pays by way of rates and taxes, for 
the period he is m occupation, m the event of the lessor’s 
default 

Valuations for the purposes of rating are m most of the. 
municipalities made either by the members of the local body, 
or a revenue officer specially appointed for the purpose, or 
by permanent official^ attached to the municipality. The 
normal procedure in mufassal municipalities is for the Chair- 
man or a committee of councillors to make the assessments In 
the earlier days of municipal development, it was a not uncom- 
mon practice for a Government officer skilled m such work 
to make the initial assessments, and to revise them when they 
were out of date, but this practice fell gradually into desuetude 
and at present the work is done by all councillors, subject to 
the provision in Bombay that the assessment list should be 
authenticated by the Municipal Commissioner of the district 
where such an officer exists In the capital cities the assess- 
ment is generally made by the Assessor and Collector of muni- 
cipal taxes, or may be entrusted to well paid officials! who are 
appointed by Government or whose services are lent to the 
municipality for a term of years 
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A new assessment book (or valuation list) has to be pre- 
pared every four or five years. 

The procedure as to appeals against assessment vanes 
with the different provinces In the cities of Bombay and 
Calcutta, the assessments as made are published every year 
and an objection may be lodged before the Commissioner or 
■some other executive officer within the period prescribed 
Persons dissatisfied with the order of the Commissioner may 
appeal to the Chief Judge of the sCourt of Small Causes In the 
city of Calcutta a further appeal lies to the High Court In 
Madras an appeal lies first to the Standing iCommittee, against 
whose order an appeal may be made to the Court of Small 
Causes, and a further appeal to the High Court In the? city 
of Rangoon, an appeal lies, m the first instance, to the Chief 
Judge of the Small Causes Court, and a second appeal to the 
High Court where the liability to assessment or the principle 
or basis of assessment is m question In the City of Bombay, 
the Chief Judge of Small Causes is the final appellate autho- 
rity Though the Government of Bombay agreed, so far back 
as 1934, on the urgent representations of the Municipal Com- 
missioner, to amend the iCity of Bombay Municipal Act so as 
to allow an appeal to the High Court, the amendment still re- 
mains to be enacted ! ! In the case of mufassal municipalities, 
appeals are heard in Madras by the Municipal Council, whose 
decision is final ; in Bombay, objections are heard by the chief 
executive officer, or by a committee of the Council, or by any 
Government officer to whom, with the permission of the Com- 
missioner of the division, the powers and functions of the 
managing committee may be delegated In the United Pro- 
vinces, the Central Provinces and the Punjab, the Deputy 
Commissioner or the Commissioner or other officer empower- 
ed by the Government is the appellate authority In Bengal 
the appellate authority) is a committee of not Jess than three 
Councillors, whose decision is final 



CHAPTER II 


The Measure of Value 

It is proposed to deal m this Chapter with the gradual 
evolution of the measure of value laid down by law for rating 
purposes , but certain terms closely connected with the subject 
will first be explained 

A “ rate ” is a public charge equally assessed on property, 
the proceeds of which are applicable to local purposes of a 
public nature and which is leviable on the basis of an assess- 
ment m respect of the yearly value of property Briefly, it 
may be defined as a tax or sum assessed on property for public 
use according to its income or value 

A “ rate-payer '* means a person who is liable to a rate 
or tax m respect of a property entered m a valuation list or 
assessment book 

An “ assessment ” is an estimate which fixes the value of 
a property for the purposes of rating 

A “ rate ” is a tax, but taxes being of various kinds, e g > 
on property, trades, professions, amusements, animals, convey- 
ances, etc , a tax is not necessarily a rate. “ Doubtless rates 
are now practically synonymous with local taxes in England. 
But this is a mere accident If a man has nothing but ducks, 
his poultry and his ducks are the same thing, but it does not 
follow that poultry is merely another name for ducks. It is 
only a few years since the London coal duty was abolished, 
and that was certainly a local tax which no one would; call a 
rate” (Cannan) 

A “to” is a compulsory charge imposed by a public 
authority irrespective of the exact amount of service rendered 
to the tax-payer in return, and not imposed by a 'Court of 
3 
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Justice as a penalty for any legal offence (Dalton) A public 
use or purpose is of the essence of a tax 

“ The real difference between a rate and a tax (which is not 
a rate) appears to lie entirely m the manner m which the financial 
problem of raising money is approached. In the case of a tax, the 
taxing authority decides that individuals shall make particular pay- 
ments on particular occasions, and the aggregate sum it receives 
depends on how much these payments add up to In the case of 

a rate, the taxing authority decides how much money it wants In 

the aggregate, and this amount is raised by apportioning the pay- 
ment of it between the various rate-payers m accordance with some 
definite standard made for the occasion or already m existence. 
Thus m the case of a tax the procedure is by way of addition and 
m the case of a rate by way of division. In the case of a tax the 
taxing authority hopes it will get a certain sum, in the case of 

a rate it knows that it will get it All our national taxes would 

be turned into rates if Parliament merely decided that so many 
millions were to be raised from beer, sb many from death duties* 
so many from income tax and so on, and left it to the Treasury 
to impose the rates necessary in order to raise the sums prescribed.. 

“ In these days the yield of a tax can generally be estimated 
with such accuracy that the distinction is not of practical import- 
ance It makes no difference whether the Chancellor of the Ex- 
chequer says “An income tax of 8 d will produce st> many mil- 
lions which is what we require/' or “we want so many millions 
and that will necessitate an income tax of 8d.” But when all 
estimates of the yield of taxation were wild guess work, and taxes 
had an extraordinary capacity for falling far below the estimates, 
the difference between the two methods was of the greatest moment 
In the case of a large area like that of the whole country, it would 
evidently be impracticable to adopt the rate method by apportion- 
ing the payment of a lump sum among all the taxpayers But m 
the case of an area small enough for the taxpayers to be known 
to the taxing authority and each other, and to feel a common interest 
m raising the sum required, the rate is the simplest and the most 
obvious method of meeting common expenses that can possibly be 
conceived” (Cannan). 

Two of the most essential characteristics of a tax are (1) 
that it is a compulsory payment made to a public authority* 
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and -(2) that there is no immediate quantitative relation bet- 
ween the tax paid by the individual and the service rendered 
to him m return 

Thus “a tax” is a burden or charge imposed by the legislature, 
or under its authonty, upon persons and property, and is hence 
a compulsory contribution made by the members of a community 
to its governing body towards a common expenditure or for a pub- 
lic purpose, without any guarantee of a definite measured service 
in return. For such contribution the governing body secures, how- 
ever, that general benefit to the citizen “which results from protec- 
tion to his person and property and the promotion of those various 
schemes which have for their object the welfare of all” “Public 
revenues are a portion that each gives' of his property in order to 
secure and enjoy the remainder *’ Nevertheless, a tax is an exaction 
in virtue of the sovereign power of the State. 

“Taxes gradually shade into prices , since the services ren- 
dered by public authorities to tax-payers often stand in a some- 
what indefinite relation to the payments made by the latter. 
Local rates for the supply of water where no meters are used 
illustrate this Prof. Taussig’s description of a tax, that ‘the 
essence of a tax, as distinguished from other 1 charges by Gov- 
ernment, is the absence otf a direct quid pro quo between 
the tax: payer and the public authority’, would cover penalties 
for offences, the underlying idea of which is clearly distinct. 
The distinction between taxes and penalties is one of motive ; 
a public authority imposes taxes mainly to obtain revenue and 
enacts penalties mainly to deter from certain acts” (Dalton). 

“Taxes are distinguishable from fees although, as in the 
case of taxes, the payer may have no alternative to refuse. 
Fees are compulsory contributions exacted to cover a part or 
the whole of the cost of doing something, required by the pre- 
sence and activities of a special class, or from which the fee- 
payer recaves or is presumed to receive a special benefit” 
(Jensen’s “Problems of Public Finance”) 

Rates or taxes on property are levied at a fixed percentage 
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■within the minimum and maximum limits prescribed by’ sta- 
tute on the rateable value of all lands and buildings within the 
limits of a municipality or a local authority — subject, however, 
to certain exemptions. They are levied yearly and not half- 
yearly, though collected or made payable m two or more 
instalments for the sake of convenience 

Fees are raised from licences and permits issued for the 
regulation and control of trades and occupations They are in- 
tended merely to cover the probable expenses connected with 
the issue of licences and permits, but when levied m excess of 
the cost of the service rendered, that is, for the purposes of re- 
venue, they become taxes Hence trades and occupations may 
be licensed yet not taxed, or they may be taxed without being 
licensed But both a licence and a tax may be levied if there 
is statutory authority to do so the former for the right or au- 
thority to carry on the trade and the latter on the occupation 

The poor rate is a personal tax levied on every occupier of 
land m the parish and calculated on the value of the occupa- 
tion of the land The burden of rates, as of all local charges, 
is borne ultimately by the landlord , for the rates and local 
charges reduce the rent which the landlord can charge , but the 
law regards not the person who ultimately bears the burden, 
but the person primarily liable to bear it 

“The rates with which the law of rating is concerned are 
the rates which are levied for defraying the expenses 'of local 
government Outside London m county boroughs and m all 
urban districts, there is only one rate so levied, called the 
"general rate' [Rating and Valuation Act of 1925 , S 2(2) ] ; 
in rural districts in addition to the general rate ,[S2(2),] there 
may also be a 'special rate’ levied to meet the expenses of cer- 
tain specified services (Sect 3). In the County of London , the 
expenses of local government are raised by the Metropolitan 
Borough Councils by means of a 'general rate* [London Govern - 
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m&ik Act of 1899 , S 10 (2)J ; but in the City of London , the 
rates are levied under local Acts 

“ The general rate levied outside London takes the place 
of the poor rate and (as regards urban authorities) of every 
other rate which the rating authority had power to make ; but 
the enactments relating to the poor rate are applied to the 
general rate, subject to the provisions of the Rating and Valua- 
tion Act of 1925 [Sect 2 (3)] and of subsequent Acts; and 
the same is true of the special rates. [Rating and Valuation 
Act of 1925 [Sect 3 (2) ] In the metropolitan boroughs > 
the general rate is assessed, levied and collected as if it were 
the poor rate and all enactments applying to the poor rate 
are applied to it, subject to the provisions of the London 
Government Act of 1899 [Sect 10 (2),] and of subsequent 
Acts 

The Valuation ( Metropolis ) Act of 1869 and the amend- 
ing Acts are now cited as the Rating and V aluation {Metropolis) 
Acts , 1869 to 1929 {Local Government Act of 1929, Sect. 
84) 

“The rates are now levied by the council of the county 
borough, borough or urban district, or by the rural district 
council, as the case may be ; in London by the Metropolitan 
Borough Council or the Common Council of the City of Lon- 
don. To each of these, the designation of hating authority" is 
now given [Rating and Valuation Act of 1925, Sect. 1 (i), 
Sect 68 , Rating and Valuation {Apportionment) Act of 1928 , 
[Sect 7 (2),] as regards the ‘rating area" over which it has 
jurisdiction 

“The principles which regulate the liability to pay rates 
or, m other words, rateable occupation, are to be found in the 
Poor Rate Acts and in the judgments pronounced upon those 
statutes , save that, by the Local Government Act of 1929, no 
person is liable to pay rates m respect of any agricultural land 
or agricultural buildings. (Sect 67).” (Ryde). 
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The fundamental problem of rating is to ascertain the 
annual letting value of the several classes of hereditaments 
which are to be rated to the relief of the poor. These are, 
broadly speaking, land and buildings. “ The rate is to be 
measured by the rent which a tenant would pay.” [Lord 
Halsbury in Lambeth Overseers v London County Council 
(1897) A C 625] 

Rating is designed to secure that the burden of local ex- 
penditure shall be fairly distributed amongst rate payers, 
great and small, according to their capacity. This capacity is 
measured by a comparison of the rental values of the pre- 
mises occupied. Many people hold strong views that each 
year’s impost should be, as nearly as possible and practicable, 
just the correct figure to raise the requirements of that term; 
incidentally, that conception is m strict accordance with law. 
The accumulation of balances, large or small, openly or sur- 
reptitiously, for the purpose of equalising rates, is wrong both 
legally and morally It is not necessarily fair that rate payers 
of one period should pay for those of a past or subsequent 
period. 

The Statute of Elizabeth intended that rating should be 
equal but it did not accurately define the measure of value or 
indicate how equality of rating was to be arrived at. 

It appears also from Sir Anthony Earby’s case (1633) that 
even before that time it had been judically declared, that- assess- 
ments must be equal, yet down to the passing of the Parochial 
Assessments Act of 1826, there were no directions given by statute 
as to the method of securing such equality. During the interven- 
ing penod, therefore, a rate which was found to be manifestly un- 
equal was quashed by the courts , subject to stich quashing, the 
method of arriving at equal assessments was left to the discretion 
of the rating authorities concerned. As observed by Ryde, “deci- 
sions on questions of amount were little more than examples of 
attempts to ascertain how ‘equality’ among the several rate-payers 
was to be arrived at”. 
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* * It is obvious that in order that rating may be equal in the 
case of all occupiers, it is necessary to lay down a method of 
assessment that will affect all occupiers fairly and equally ; 
and to arrive at a basis to measure the value of the occupa- 
tion. Rent may afford this basis and a poundage on the value 
of the occupation may provide the method required 

Rent postulates an existing relationship between the occu- 
pier and the person giving occupation, of tenant and landlord. 
The relationship can be constituted only by a lease. A lease 
need not m all cases be m writing It is a transfer of the 
right to enjoy immovable property for a certain time, express 
or implied, or m perpetuity, in consideration of a price paid 
or promised, or of money, a share of crops, service or any 
other thing of value, to be rendered periodically or on specified 
occasions to the transferor by the transferee who accepts the 
transfer on such terms Rent is the money, service or other 
thing of value to be so rendered 

Rent as Evidence of Value. 

Thus, rent would indeed be a fair basis on which to cal- 
culate a poundage, provided that every occupation were a 
tenancy on similar terms. But different properties intrinsically 
of the same value, or the same property at different times, 
may be occupied under varying conditions of tenancy, eg, 
by a weekly, monthly or yearly tenant, a lessee for a long 
term, .or an owner As an owner will pay no rent, he will pay 
no rates at all In the case of short-term tenancies, such as 
weekly or monthly, on account of the trouble and expense of 
making more frequent collections of rent, the greater wear and 
tear of the property by the more frequent change of tenants 
.and the greater risk of loss by voids (vacancies) and default- 
ing tenants, the rent charged would be higher than the rent that 
would be charged if the property were let on yearly tenancy, 
and the rates if based on this rent would be higher The les- 



40 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

see for a term of years has ordinarily to repair and therefore 
pays less rent than the yearly tenant The lease may also* 
contain covenants varying in their character and which are in 
themselves valuable considerations to the landlord and there- 
fore m the nature of rent , or a premium may be paid, and 
where it is not paid the rent would be proportionately higher. 
The lessee may undertake to make good dilapidations which 
occurred during a previous tenancy and which should have 
been made good by the lessor A landlord and tenant may 
combine to diminish the value of the occupation by a special 
covenant. There are also many ways by which an owner can 
receive value for the use or occupation of his property other 
than the mere payment of rent m com The rent paid may 
also include considerations which are not rateable and thus be 
in excess of the actual letting value or below it In such cases 
not to take the covenants into consideration would be mani- 
festly unfair Again, a lessee may agree to pay a higher rent 
than the present circumstances would justify, because he sees, 
or fancies he sees, a prospect m the distant future of a con- 
siderable increase in value. In such a case it is clear that if 
the property were let from year to year, this increased rent 
would not be paid and the assessment should be not on the 
prospective but on the present value Again, “the actual rent 
of a property may be affected by special circumstances quite 
independent of its value, eg., by the character qf die landlord 
according as he seeks a moderate and sure or a high and un- 
certain return by the position of a tenant who may be willing 
to give what is called a fancy rent for the property as adjoin- 
ing lands which he uses or occupies ; and by the extent 
of the property, it being notorious that small holdings generally 
let proportionately at a higher rent than larger ones do”. 
(Dr. Lushington in Edwards v. Hatton , L R 1 Eccl 2; 
13 L J. 689) Or again, the rent charged and paid may be 
a “favoured” rent, as where the landlord is a relative of the 
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tenant, or where the tenant is an employee of the landlord. 

Thus the actual rent paid in such cases must obviously 
prove an unreliable guide to value, unless the special covenants 
or circumstances of each case were taken into account. “It 
has long been recognised”, said Lord Parmoor m Roberts V. 
Poplar Assessment Committee (1922) A. C 93, “that actual 
rents based upon the contractual relations between tenant and 
landlord are not the test of the value of a property for rating 
purposes” Hence the rent paid for a property is said to be 
“no more than presumptive evidence of value ” [Smith, J , 
in Sunderland Overseers v Sunderland Union (1865) 18 C. 
B. N S 531,] 

“But though the rent actually paid is not the measure of 
rateable value, or even conclusive evidence of value at the 
date when the rent was fixed, if a rent payable under a yearly 
tenancy has been fixed recently without payment of any pre- 
mium or the like, it may be taken as prima facie evidence 
liable to* be rebutted This may be done in many ways (apart 
from fraud which of course disposes of it at once) : thus it 
may be shown that the rent was not fixed by the ‘higgling of 
the market' but by personal considerations (for example, if 
the landlord be the father of the tenant) , or it may be shown 
that the so-called rent really includes the price paid for the 
goodwill of the business previously carried on there Of course 
the prima facie evidence of value furnished by the rent, if 
uncontradicted, may become conclusive but . . when rent 
is put forward as evidence of value . it is open to either 

party ‘to show that the rent agreed to be paid was a miscon- 
ception, and that if the agreement had to be made again, a 
different rent would be given’ [East London Rail Co, v. 
Greenwich Union , Ryde’s Rat App. (1886-1890) P. 219 per 
Sir P. H Edlin, Q C , Chairman, London Quarter Sessions — 
Ryde, VIIi Edn, p. 227,] 

If, however, we assume that every occupation were a 
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tenancy on similar terms, or rather, estimate what the rent- of 
each particular property would be if it were so, the amount 
of that rent may be taken as the basis required Any kind 
•of tenancy might be taken as the standard, provided that the 
same were taken m each case. Previous to 1836, it had be- 
come the usual practice to take a yearly tenancy as such a 
standard to estimate m each case the rent a yearly tenant 
would pay tq the landlord (the tenant paying all rates, charges 
and outgoings), and to rate the occupier m proportion to that 
amount as the value of the occupation. 

The Parochial Assessments Act of 1836 slightly modified 
this method of arriving at the value of the occupation and 
made it uniform and compulsory It provided (Section 1) 
that rates were to be made “upon an estimate of the net annual 
value of the several hereditaments rated thereunto ; that is 
to say, of the rent at which the same might reasonably be ex- 
pected to let from year to year, free of all usual tenant's rates 
and taxes . and deducting therefrom the probable aver- 
age annual cost of the repairs, insurance and other expenses, 
if any, necessary to maintain them m a state to command 
such rent ” 

Although the earliest mention in a statute of annual lent 
as a measure of value occurred first m the Parochial Assess- 
ments Act of 1836, the object of that Act “ does not appear to 
have been to introduce any new principle of rating, but to 
affirm that which had already been established by decisions” 
•of the Queen’s Bench [P v. Luntsdaine (1839) 10 A & E 
157J And the various parts of the definition of “net annual 
value” may be collected from judgments delivered before the 
passing of the Act (Ryde VII Edn., pp 221-222). 

Lord Denman, C J., in R. y Capel (1840) 9 L J M C 73, 
found fault with the language of the aforesaid Section which he 
characterised as “very inartificial and loose to a degree, which re- 
duces the discovery of a meaning to all its parts extremely difficult”. 
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Numerous decisions of competent Courts have explained the Sec- 
tion and these will be referred to where necessary. 

The words “ might reasonably be expected " in the Section 
are intended to exclude any rent which cannot be shown to 
have been fixed by the “higgling of the market” , or, as Lord 
Lorebum said [ Great Central Railway Co v. Banbury Union 
(1909), A. C. 78J “the words ‘might reasonably be expected 
to let’ are intended to exclude the idea of an oppressive de- 
mand fixed upon imagined necessities ; for the statute does 
not add ‘and the landlord might be able to exact. The words 
do not mean the “highest rent that can be extorted from the 
occupier, i e , that he would pay rather than be turned out 
but the highest rent such a hypothetical tenant might 
reasonably be supposed to be willing to give” [Davies V 
Seisdon Union (1908) A C 315 per Lord Collins * see Kemp, 
J , m Abdullabhai Lalji v The Executive Committee of Aden, 
XX Bom. L R 639] It has also been held that the words 
exclude the idea of restricted or “controlled” rents, as when 
owners are debarred by an Act of the Legislature from obtain- 
ing rents which would otherwise be obtainable [Poplar Assess- 
ment Committee v. Roberts (1922) A. C. 93 infra]. 

The expression “from year to year” has been read to 
mean “ an average year,” communibus anms . Thus in accord- 
ance with the principle of “ communibus annis ”, in the case 
of extraordinary repairs executed in any particular year, a 
deduction is to be made not of the cost of the repairs actually 
carried out in it but of the probable average annual cost of 
the repairs necessary to maintain the property in a state to 
command the rent. 

The expression “free of 9 means free to the landlord, as 
the rent to be ascertained is the rent which a tenant would 
give if he were subject to all usual tenant’s rates and taxes. 

“Usual” appears to be used in the sense that such rates 
and taxes where levied are according to custom paid by the 
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tenant and not by the landlord. A tenant’s tax is “a tax which* 
the tenant m occupation is not only primarily but ultimately 
called upon to pay, and being so it is deducted from the rent 
m calculating the rateable value ” [Cockburn, C J , m R- 
v. Hall Dare (1864) 34 L J M C 17] 

Value of Occupation. 

From the recital in the preamble to the Act that “it is 
desirable to establish one uniform mode of rating”, it is clear 
that the Act was intended to establish a uniform rule for 
assessing the value of occupation “Value” is, however, not 
a concrete thing, nor is there any rule by which it can be 
measured It must always be estimated , the value of any- 
thing at any given time depends upon the conditions of the 
market for that thing at that time The value of occupation 
to the tenant , though roughly equivalent to the amount he 
would be likely to pay to the owner for the use of his pro- 
perty, really depends m a variety of cases upon the profit he 
makes or the benefit he derives by his occupation and other 
circumstances existing m each case The value of occupation 
to, the owner is represented by what the property is likely to 
fetch if put up for sale m open market, or the rent which a 
person might reasonably be expected to pay for the right to 
use or occupy the property. The Act “adopts as the stand- 
ard of value the value of the property for the time being to 
the owner, and the value to the owner, whether the property 
remains in his occupation or is let to a tenant, is to be measur- 
ed by the amount of rent per annum it would be worth to a 
hypothetical tenant on the terms laid down by the statute as 
the standard. The particular terms, therefore, on which any 
property is, in fact, let are immaterial, as the intrinsic value 
of the occupation is not affected by them” (Rosher). As the 
value to the owner is to be taken, the tenant is supposed to 
pay all usual tenant's rates and taxes , as otherwise the amount 
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received as rent would not be clear profit. And as the value 
jor the time being is to be taken, the owner is supposed to 
be expending; on the property as much as is necessary to main- 
tain it in its actual condition for the time being and no more , 
and an allowance is to be made for this expense, but none for 
improving the property or altering its character. “If a parti- 
cular tenant is bound by covenant with his landlord to bear 
any of the expenses which are not ordinarily incident to a 
yearly tenancy, that does not affect the amount of his rate- 
ability ; for it is fixed by the statute not at the rent he actually 
•does pay, but at the rent a hypothetical tenant holding on the 
statutory terms might reasonably be expected to pay. This 
is the ‘gross estimated rentar or ‘gross value’ ” {Ibid ) 

This principle was laid down m Hayward v Bnnkworth 
Overseers (1864) 10 L T 608 

In this case there were three farms situated in one parish let 
at a certain sum per year , but they might reasonably have been 
expected to let at a larger sum. The occupiers were assessed at 
the rent actually paid by them It was held that they should 
have been assessed on the basis of rent at winch the farms might 
reasonably have been expected to let— as contemplated by statute. 
Blackburn, J , said . “I think that the case is perfectly dear and the 
rate must be amended The Legislature stated that the estimate 
according to which the rate shall be calculated shall be not the 
actual rent paid but the rent at which the premises may reasonably 
be expected! to let from year to year The rent actually paid is no 
doubt prima jacie the estimate, but it is not conclusive Heie the 
premises might have been let at a larger sum than that demanded 
by the landlords, and the rate should therefore have been calculated 
on that amount ” 

Hypothetical Tenant ; Hypothetical Rent. 

The property to be rated, or to be valued for the purposes 
•of rating, must be assumed to be let at a rent, even though it be 
occupied by the owner so that no rent is m fact derived. 
This rent must be a rent which a tenant might reasonably be 
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expected, or find it worth his while, to pay from year to year 
under the conditions laid down by the Legislature, namely* 
the tenant undertaking to pay all usual tenant’s rates and 
taxes and the landlord undertaking to bear the cost of the 
repairs and insurance and other expenses, if any, necessary to 
maintain the property m a state to command that rent This 
rent is the hypothetical rent , the measure of value prescribed 
by statute to be applied to all properties m order that 
their assessments might be equal To ascertain this rent, it is 
necessary to assume or imagine a tenant holding under these 
conditions This imaginary tenant is referred to as the 
hypothetical tenant If the property is worth more to the 
actual occupier than to any one else, the actual occupier must 
be taken into account as a hypothetical tenant , even though 
the actual occupier is the owner and m point of fact it is 
impracticable for him to become a tenant of the property 
because he owns it This hypothetical tenant who, in the 
words of Lord Atkinson and of Lord Sumner m Poplar 
Assessment Committee v Roberts (1922) A C 93, is an 
abstraction, presupposes a hypothetical landlord , that is, an 
owner who will let his property on the conditions laid down 
by statute. The intention of the statute is to lay down a 
standard which can be applied uniformly to all properties ; the 
object is to arrive at the value of the occupation to the owner. 
This value of occupation is to be measured by the amount of 
rent which a hypothetical tenant would pay In the words of 
Lord Atkinson, “this imaginary rent is not to be confounded 
with the rent which an actual tenant m possession m fact 
pays” [Poplar Assessment Committee v Roberts (1922) 

A C 93] “ The actual rent paid is no criterion unless indeed 

it happens to be the rent that the imaginary tenant might be 
expected to pay” {Ibid : Lord Buckmaster). For a tenant 
may come to terms with his landlord as to the rent which, if 
taken without other information as a basis for valuation, might 



THE MEASURE OF VALUE 


47 


prove altogether misleading * ‘Although the tenant is imagi- 
nary, the conditions in which his rent is to be determined can- 
not be imaginary. They are the actual conditions affecting the 
hereditament at the time when the valuation is made” {Ibid: 
Lord Buckmaster) The theory of the hypothetical tenant 
is intended to assist in arriving at true value and must not be 
carried too far (Scott, L J , m Townley Mill Co v Oldham 
(1935) 24 R & I. T. 15, (C. A) ; Mackmnon, J, (as he 
then Was)' in Southern Railway Co v Railway Assessment 
Authority (11935) 22 R & I T 77, 88. 

To sum up, the theory of hypothetical tenancy pro- 
vides the machinery for determining how far the benefit denv- 
ed from property is deemed to accrue to the), occupier and foi 
estimating the value of that benefit. It requires us to dis- 
regard any contract and any statutory rule affecting the ulti- 
mate destination of any benefit actually received, including its 
statutory disposal for public or other specific purposes ( Jones 
V Mersey Docks (1865) H L Cas 443 , Port of London 
Authority v Orsett (1920) A C. 273 ; St, James Electric 
Light Co, v Westminster A. C. (1933) 19 R. & I. T. 228, H 
L.) ; a statutory restriction on rent ( Poplar v. Roberts (1922,)' 
A C. 93 , and a statutory restriction on letting or on the 
person principally interested becoming a tenant of the here- 
ditament ( London v. Erith (1893) A C 562) It thus ap- 
plies to the relationship of the hypothetical tenant with the 
hypothetical owner, and also with other parties with whom 
the actual occupier may have relations which are not a part 
of the ordinary conduct of his occupation. (R. & J T Feb 
25, 1939, P 118). 

“ The phrase * hypothetical tenant ’ must not be allowed to 
introduce the idea of creating hypothetical competition or hypothe- 
tical circumstances by which to fix the rent Further, although the 
actual occupier may properly be regarded as! a possible tenant, this 
fact must not be used so as to base the valuation on an extortionate 
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rent fixed by reference to his special necessities. For instance', if 
a man’s house were m one parish and his front garden m another, 
the rateable value of the garden should! not be ascertained by con- 
sidering how much the owner of the house would be compelled to 
pay m order to obtain access to his own front door ” [Lord Buck- 
master in Great Western and Metropolitan Rail Co v. Hammer- 
smith (1916) A. C. 23J. 

The adoption of the hypothetical principle embodied m the 
statute thus established a common standard of value and afford- 
ed a fair and uniform method of estimating values capable 
of universal adoption and fairly easy of application m all ordi- 
nary cases 

In all rating cases , therefore 1 , the fact to be ascertained is 
the hypothetical rent, and the actual rent paid is only evidence 
of the fact and may or may not be conclusive “ It must always 
be remembered ”, said Lord Denman in R v Westbrook 
(1847) 10 Q. B. 178, “that the ultimate question is that pro- 
pounded by the statute and therefore the amount which has 
been paid, or it is reasonable to expect will be paid, is only 
evidence, not the fact itself to be ascertained” And as Lord 
Atkinson said in , Poplar v Roberts (1922) A. C 93, “the 
actual rent paid by the actual tenant is not and cannot be 
treated as a measure of or substitute for the hypothetical rent 
which conceivably might be expected from a hypothetical 
tenant.” 

This hypothetical rent is therefore the measure of * value 
of occupation laid down by statute 

For the purpose of assessment, it is always necessary to 
assume a letting, and all possible occupiers who might offer a 
rent for the hereditament if vacant, including (if one exists) 
the actual occupier and including an owner not m occupation, 
must be regarded as being possible tenants Such a possible 
tenant is in rating law spoken of as the hypothetical tefaant* 
(Scholefield). 
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• * Hence, as Judge Konstam observes m his “ Modern Law 
of Rating” “ Valuation today is not mere argument ; it is not 
a science , it is based on hypothesis ” 

Ryde points out that the term “ hypothetical tenant ” is 
not used m any statute but that the form of the definition of 
“ net annual value ” m Section 1 of the Parochial Assessments 
Act of 1836 led to the use of it and that it is believed that its 
first appearance in a reported case is to be found m R v. 
Middlesex Waterworks Co (1859), 28 L J. M C. 135, 
P, 137. 

In India probably the earliest use of the term “ hypotheti- 
cal tenant ” will be found m Secretary of State v. Madras 
Municipality (1887) I. L. R. 10 Mad. (see infra) m which 
“ hypothetical rent ” was adopted as the standard of valuation. 

Rent Restriction Acts : 

(a) In England : — 

Rent depends on economic laws which no Act of Parlia 
ment can affect, for such an Act will not in itself affect the 
tenant’s ability to pay the sum he paid before If Parliament 
were to attempt to extort from the tenant any sum which is 
beyond his ability to pay, he would withdraw from the occu- 
pation which would then become unproductive Hence in the 
matter of standard rents and increases permitted under the 
Rent Restrictions Act of 1920 , the House of Lords (reversing the 
decision of the King’s Bench Division and the Court of Appeal) 
set up a new criterion and held [{Poplar Assessments Com- 
mittee v Roberts (1922) 2 A. C. 93] that “there was nothing 
in law to prevent the gross value of the premises from exceed- 
ing the sum of the standard rent and that the Rent 

Restrictions Act, 1920, was not to be taken into account m 
arriving at the valuation of the premises” (Ryde) 

Lord Buckmaster observed that the premises, of which the value 
was to be determined, was to be taken as it stood “with all its 
4 
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privileges, opportunities and disabilities created or imposed either 
by its natural position or by the artificial conditions of an Act of 
Parliament.” And “ so far as the occupier is concerned, the pro- 
visions of the Rent Restrictions Act have not m any way made his 
occupation less 'beneficial It is the landlord who is affected and 
he as landlord is not the subject of assessment, nor can his interest 
m the property be considered for the purpose of determining what 
that assessment should be ” Lord Atkinson said . “ The statutory 

measure of rateable value is the only measure of the rateable value 
which is provided. The actual rent paid by the actual tenant Is 
not and cannot be treated as a measure of, or a substitute for, 
the hypothetical rent which conceivably might be expected from a 
hypothetical tenant. It therefore appears to me that, where you 
find a statute dealing exclusively with the actual rent paid by the 
actual tenants, this statute {ie i Increase of Rent etc Act , 1920) 
was not designed or intended to deal with the rating of heredita- 
ments at all From beginning to end there is not an allusion to 
the ‘hypothetical tenant ' or to the rent he might be expected to 
pay , it does not contain a single provision that I can find 
containing a direction to rating authorities as to how they are to 
rate, or referring to any enactment relating to rating, or as to the 
means by which the rental or gross value of hereditaments is to be 
determined” And Lord Sumner said “The hypothetical tenant 
of the decisions is an abstraction Is the rent which he hypothe- 
tically pays, nevertheless, guided by legal considerations, which only 
apply between a real tenant and a real landlord ? ” The question 
was answered in the negative 

“This decision involves the position (1) that 'the annual rent 
which a tenant might be reasonably expected, taking one year with 
another, to pay for an hereditament' may be something more than 
can be recovered from any tenant under a general Act 7 applying to 
the hereditament and may include something which, if any tenant 
has paid, he is entitled to recover, and (2) that, in ascertaining 
what that rent is, no regard may! be had to the landlord (whether 
actual or hypothetical) or to any restrictions which may fetter him 
as a party to the bargain by which that rent is fixed Thus, speak- 
ing of the statutory definitions of rateable value, Lord Sumner said 
[ (1922) 2 A. C. Page J16] ' As! the decision (that an owner may 

be conceived to offer a rent for his own hereditament) would be 
irrational if it did not rest on the assumption that the whole formula 
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*5ft only a way of getting at rateable value on principles applicable 
to all hereditaments, however owned and however occupied, I think 
that the word ‘ rent ' must now be held to mean something which 
at any rate is not conditioned by the legal relations which exist 
between an actual landlord and an actual tenant Rating is a 
process between an occupier and a rating authority , to the deter- 
mination of which the landlord and the lessee are sti angers It 
may be observed that the phrase is 'might be expected to pay* ; 
it does not go on to say ‘ and the landlord might be able to exact V* 
(Ryde, VII Edn. 236-237) 

“ The decision therefore explains what is ‘ reasonable ex- 
pectation' in ascertaining the gross value of an hereditament. 
It contemplates a free market and does not take into account 
restrictive legislation. A statutory restriction is simply, m the 
view of the House of Lords, a condition limiting the receipt 
of rent m the hands of the landlord, just like a covenant as 
between landlord and tenant which would not, of course, be 
taken into account 

“As a learned writer points out in the ‘ Justice of the Peace \ 
the difficulty that most people will fipd m this reasoning is that it 
assumes that a private covenant as well as a statutory restriction, 
although one is an act inter partes and the other the act of an 
over-ndmg authority, is as potent m its way as economic law . . . 
In the courts below five judges held that the tenant cannot reason- 
ably be expected to pay more than the landlord could demand but 
the Hous'e of Lords has now held to the contrary.” (Crew) 

•This construction, Crew points out, appears to> be a large 
departure from the wording of the Valuation ( Metropolis ) Act 
of 1869 Because under Section 4 of the Act the rateable 
value depends on the annual rent which the hypothetical tenant 
might reasonably be expected to pay , while according to 
Poplar v. Roberts , the rateable value is not what the hypo- 
thetical tenant would in fact pay if he was the real tenant 
(which is all the landlord would get, looking at the matter 
from the landlord's point of view) but what is the value to 
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the occupier , and this is decided to be not dependent on the' 
statutory restriction on rent 

Generally speaking, restriction of rents destroys true evi- 
dence of value , restricted rents, being rents not freely nego- 
tiated or not agreed to in a free market, cannot be regarded 
ns evidence of value 

In Dickie v. Dumbartonshire (1926) S C 464, in regard 
to a house to which the Rent Restrictions Acts applied and 
which was entered in the valuation list at the rent demanded 
by the owner, viz , the standard rent plus the permitted in- 
creases, it was held that the fact that the owner, like many 
^others m the district, had been unable to recover (and might 
never recover) more than the standard rent was no ground 
for reducing the valuation, because he had not withdrawn his 
demands for the increases 

(b) In India ; — 

In Rangoon it was held by a Full Bench consisting of Sir 
Sydney Robinson, C J , and two other Judges that if a Rent 
Restriction Act fixes a standard rent and enacts that it is an 
offence to receive a rent higher than the standard rent fixed, 
the rateable value has to be based on the standard 1 rent fixed 
by the Controller. [The Municipal Corporation of the City 
of Rangoon V The Surti Bara Bazar Co Ltd . (1923) ILR. 
6683. 

To understand this difference in view, it must be remem- 
bered that in England it is the tenant or occupier who is 
ordinarily rateable and not the owner or landlord 

In India as well as in Burma (Rangoon), it is the landlord 
who is ordinarily rateable, not the tenant or the occupier. 

Mention may also be made of buildings provided for the 
residential accommodation of their officers and servants by 
public or quasi public bodies and other large employers of 
labour, such as Government, Port Trusts, Railways, Munich 
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polities, owners or agents of mills or other large industrial con- 
cerns The general principle adopted in these cases is to limit 
the rent charged to a maximum of ten per cent, of the salary 
paid ; in some cases the rent charged may be merely nominal ; 
in some others the quarters are allowed free of all rent. In 
a similar category must be placed the tenements provided at 
cheap or uneconomic rents by Co-operative and other Housing 
Societies or by benevolent individuals or institutions. In all 
these cases the actual rent paid, if any, is or may be conces- 
sional and therefore no criterion to arrive at the rateable value ; 
and the accommodation has to be assessed at its market value, 
that is, at the rent which a hypothetical tenant might reason- 
ably be expected to pay for it and not at the actual rent 
charged, if any 



CHAPTER III 


The Standard of Assessment 

As already stated, the measure of value of the occupation 
of any building or land for the purposes of rating, as laid down 
by the Parochial Assessments Act of 1836, is not the rent paid 
in fact by the actual tenant to the landlord but the rent at 
which such a hereditament “ might reasonably be expected to 
let from year to year” 

This was the first statute which attempted to lay down 
a principle and thereby put an end to the almost unlimited 
power of the churchwardens and overseers of levying an un- 
equal and an unfair rate, often “on frivolous pretences and 
for pnvate ends” The intention of the Act was to establish 
a uniform rule for assessing the value of occupation ; for, the 
preamble stated “ whereas it is desirable to establish one uniform 
mode of rating for the relief of the poor throughout England 
and Wales ”, and Section 1 enacted that “ no rate for the relief 
of the poor m England and Wales shall be allowed by any 
Justices or be of any force which shall not be made upon! an 
estimate of the net annual value of the several hereditaments 
rated thereunto ” ; and “ net annual value ” was defined as 
“ the rent at which the same (that is, the hereditaments) might 
reasonably be expected to let from year to year, free of all 
usual tenant's rates and taxes and deducting therefrom the 
probable average annual cost of repairs, insurance and other 
expenses, if any, necessary to maintain them m a state to com- 
mand such rent.” 

While the term “ net annual value ” was used in Section 
1 of the Act, the term “rateable value” was used in the 
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Schedule (Form of rate). But “ gross annual value ” or “ gross 
estimated rental ” was not defined 

“ Gross estimated rental ” was defined m Section 15 of the 
Union Assessment Committee Act of 1862 This was in sub- 
stance the yearly tenant's rent without the deduction of “ the 
probable average annual cost of the repairs, insurance and other 
expenses, if any, necessary to maintain the hereditaments m 
a state to command the rent ” 

The definition of “net annual value ” m the Parochial 
Assessments Act of 1836 (Section 1) made the rent at which 
the hereditament might be expected to let “ from year to year ” 
the measure of value ; while the Valuation ( Metropolis ) Act 
of 1869 (Section 4) in defining “rateable value ” used the 
words “the rent which a tenant might reasonably be expected, 
taking one year with another , to pay ” Ryde points out that 
“ the alteration of language has been generally, if not univers- 
ally, assumed to be due to a desire to make clear, and not 
alter, the existing law ” 

These definitions of “gross estimated rental” and “net 
annual value” were repealed as regards the country outside 
London by the Rating and Valuation Act of 1925 , which ap- 
plies to all England and Walds outside the metropolis ; they 
were repealed as to the metropolis by the Valuation {Metro- 
polis) Act of 1869 which applies to all unions and parishes 
which either wholly or for the greater part in value are within 
the jurisdiction of the London County Council But the sub- 
stituted definitions enacted in those Acts are similar in the 
principles which they apply, if not identical in form What 
is called “ net annual value ” m the former is called “ rateable 
value” in the latter Section 4 of the Valuation ( Metropolis ) 
Act of 1869 gives the following definitions * “ The term 4 gross 
value 9 means the annual rent which a tenant might reasonably 
be expected, taking one year with another, to pay for an here- 
ditament, if the tenant undertook to pay all the usual tenant's 
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rates and taxes and if the landlord undertook to bear the cost 
of the repairs and insurance and the other expenses, if any, 
necessary to maintain the hereditament m a state to command 
that rent ” 

“ The term * rateable value ’ means the gross value after 
deducting therefrom the probable annual average cost of the 
repairs, insurance and other expenses as aforesaid ” 

Prior to the passing of the Rating and Valuation Act of 
2925 , “gross value” and “rateable value” were the only values 
which had to be ascertained whether within or outside the 
metropolis, although the expression “net annual value” had 
been used m the Parochial Assessments Act of 1836 and in 
common practice was synonymous with “rateable value” 

The Act of 1925, however, introduced outside the metropolis 
three values— “ gross ”, “ net annual” and “rateable” [Section 22 
(I) a, b, c,] and contained provisions [Section 22(2) c, II Schedule, 
Part II ; Section 64] whereby certain classes of hereditaments were 
entitled to a deduction from net annual value in arriving at rateable 
value Briefly, it abolished the necessity of ascertaining a gross 
annual value for many classes of hereditaments outside London , 
and as to the remainder, introduced for the first time a scale of 
statutable deductions somewhat similar to that which had' been in 
force in London since 1869 

Section 22 divides hereditaments whose rateable values have 
to be ascertained into two categories r the first category consisting 
of houses and buildings without land, other than gardens etc (Part 
I of the second Schedule) , and the second, of all hereditaments not 
included in the first. If the hereditament belongs to the first cate- 
gory, its “ gross value ” has first to be ascertained according to the 
following definition (Section 68(2)). 

“ ‘'Gross value 7 means the rent at which a hereditament might 
reasonably be expected to let from year to year, if the tenant under- 
took to pay all usual tenant’s rates and taxes (and tithe rent-charge 
if any) and if the landlord undertook to bear the cost of the repairs 
and insurance and the other expenses, if any, necessary to maintain 
the hereditament in a state to command that rent. 

“Provided that in estimating the annual rental value of a here- 
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ditament to a tenant, no account shall be taken of the value of 
any service which the landlord renders, or procures to be rendered, 
to the tenant (either alone or in common with other tenants of the 
landlord) other than the provision of, or repairs to, or maintenance 
of the hereditament ” 

From that “ gross value ” is to be deducted the amount speci- 
fied m the second column of the table m Part I of the second 
Schedule and also “ what may be compendiously called the 
* drainage-rates/ ” The “ gross value ” so reduced is the “ net annual 
value ” .[Section 2 2(1 ) (&) ] . 

Ryde points out that this new definition of “ gross value ” cor- 
responds in effect with the earlier definition m Section 15 of the 
Union Assessment Committee Act of 1862 , and that the addition 
of a specific proviso referring to services rendered by a landlord 
merely provides m express language for the continuance of the pre- 
vious practice m one of the classes of cases m which the rent actually 
paid is not the measure of the value 

In arriving at the net annual value, however, the deduction of 
the cost of repairs and insurance and the other expenses, if any, 
necessary to maintain the hereditament in a state to command the 
rent is to be regulated by the scale laid down and is no longer to 
be a matter of estimate except in so far as may be necessary for 
arriving at the additional deduction m respect of drainage rates 

In the case of hereditaments which are not included in the 
classes specified m Part I of the second Schedule and therefore fall 
within the second category, no gross value is to be ascertained, but 
the net value is to be arrived at directly according to the fallowing 
definition * 

“The rent at which the hereditament might reasonably be ex- 
pected _ to let from year to year, if the tenant undertook to pay 1 all 
usual tenants rates and taxes (and tithe rentcharge if any) and 
to bear the cost of the repairs and insurance and other expenses, 
if any, necessary to maintain the hereditament m a state to com- 
mand that rent” [Section 22 (I) (&;]. This definition corres- 
ponds in effect with that m the Parochial Assessments Act of 1836 
(see supra). 

In the case of all hereditaments except those included in any 
of the classes specified in Part II of the second Schedule, the rate- 
able value is the same as the net annual value , but in the case of 
hereditaments so 'included, the rateable value is the net annual 
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value reduced by the deduction specified in the table contained 
in Part II of the second Schedule 

The Rating and Valuation {Apportionment) Act of 1928 
and the Local Government Act of 1929 (described as ‘ De-Rat- 
ing, 5 Acts) which operate in the metropolis as well as outside 
it, freed “agricultural hereditaments” entirely from the pay- 
ment of rates and provided for a reduction of three-quarters 
from the net annual value m arriving at the rateable value of 
“industrial and freight-transport” hereditaments In the case 
of all hereditaments not entitled to deductions, either under 
the Act of 1925 or under the Acts of 1928 and 1929, rateable 
value is the same as net annual value 

“Agricultural hereditaments ' ' are either agricultural land or 
agricultural buildings “ Agricultural land" is defined as any land 
used as arable meadow or pasture ground only, land used for a 
plantation or a wood for the growth of saleable underwood, land 
exceeding one quarter of an acre used for the purpose of poultry 
farming, cottage gardens exceeding one quarter of an acre, market 
gardens, nursery grounds, orchards, or allotments including allot- 
ment gardens , but does not include land occupied together with 
a house as a park, gardens (other than as aforesaid), pleasure 
grounds, or land kept oif preserved 1 mainly or exclusively for pur- 
poses of sport or recreation, or land used as a race-course , and 
“cottage-garden” means a garden attached to a house occupied as 
a dwelling by a! person of the labouring classes 

“ Agricultural buildings” means buildings (other than dwelling 
houses) occupied' together with agricultural land, or being or form- 
ing part of a market garden, and in either case used solely in con- 
nection with agricultural operations thereon [Section 2 of the 
Rating and Valuation ( Apportionment ) Act of 1928]. 

“ Industrial hereditaments” are defined as hereditaments (not 
being freight-transport hereditaments) occupied and used as mines 
or mineral railways or, subject to certain limitations, as factories 
or workshops, that is, excluding those primarily occupied and used 
for the purposes of (a) a dwelling house , (b) a retail shop (c> 
distributive wholesale business ; ( d) a public supply undertaking ; 
(e) any other purposes which are not those of a factory or work- 
shop (Section 3 — Ibid) * 
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^Freight -transport hereditaments” are railways and light rail" 
ways used for the conveyance of merchandise otherwise than by 
passenger tram or carriage f canals used for the conveyance of 
merchandise , and docks, a substantial proportion of the volume 
of whose business is concerned with the shipping and unshipping 
of merchandise not belonging to or intended for the use of the 
undertakers Section 5 —Ibid). 

De-ratmg was introduced, for the relief of industry, at 
a time of acute industrial depression In 1928, the Govern- 
ment of the time thought that rates were a burden on British 
industry, which handicapped it m its competition with its fo- 
reign rivals, and that its removal would help to restore prospe* 
rity. Freight-transport hereditaments also o Drained the same 
relief as factories on condition that the money saved to them 
should be passed on to the producer m fall m the shape of a 
reduction of freight-charges on certain selected traffic. 
De-ratmg has affected a number of local authorities adversely, 
although the original loss of rateable value was made good 
by means of block grants by Government These contribu- 
tions were fixed on the basis of losses as at 1929, Dut since 
then the loss involved m the de-ratmg of new industrial pro- 
perties and additions to existing properties has not been made 
good to local authorities — with the result that this burden falls 
on other rate-payers Similarly, where the net annual value 
of industrial properties is increased over the figure m force 
m 1929, the other rate-payers bear the cost of the increased 
exemption 

Within the 1 metropolis (the county of London), the posi- 
tion is somewhat different Tne Valuation {Metropolis) Act 
of 1869 required the ascertainment only of gross and rateable 
values and any relief to which a particular hereditament was 
entitled was given only by wuy of exemption from rates As 
the Rating and Valuation Act of 1925 did not apply to the 
metropolis, there w r as no “net annual value” m the metro- 
politan valuation lists to which the provisions of the Rating 
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and Valuation ( Apportionment ) Act of 1928 and the Meal 
Government Act of 1929 could he applied. It was accordingly 
provided [Section 7 (1) (a) of the Apportionment Act of 
1928] that the value known under the Valuation and ( Me- 
tropolis ) Act of 1869 as the “ rateable value ” should thence- 
forth be termed the “ net annual value (Ryde) 

In the City of Bombay Municipal Act {III) of 1888 
“gross value” is not mentioned but only “rateable value”. 
Section 154 of the Act reads as follows : “(1) In order to fix 
the rateable value of any building or land assessable to a pro- 
perty tax, there shall be deducted from the amount of the 
annual rent for which such land or building might reasonably 
be expected to let from year to year a sum equal to ten per- 
centum of the said annual rent, and the said deduction shall 
be m lieu of all allowance for repairs or on any other account 
whatever. (2) The value of any machinery contained or 
situate m or upon any building or land shall not be included 
in the rateable value of such building or land”. 

Property taxes are made up of water tax, halaikhor tax 
and general tax including fire tax. 

Section 173 of the Act provides that any person other than 
the occupier who pays any water tax or halaikhor tax in re- 
spect of any premises shall be entitled to recover the amount 
of such payment from the occupier, and for the recovery of 
it shall have the same rights and remedies as if such amount 
were rent payable to him. 

The Bombay 1 District Municipal Act (III) of 1901 de- 
fines [Section 3 (11) ] the “ annual letting value” as “the annual 
rent for which any building or land, exclusive of furniture 
or machinery contained or situated therein or thereon, might 
reasonably by expected to let from year to year” , while the 
Bombay Municipal Boroughs Act (l XVIII ) of 1925 amplifies 
this definition by the addition of the following words • “and 
shall include all payments made or agreed to be made by a 
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teimnt to the owner of the building or land on account of oc- 
cupation, taxes, insurance or other charges incidental to his 
tenancy.” The object of the addition is to make it clear that 
the annual letting value represents the gross rental and not 
net or rateable value . 

Under the Madras City Municipal Act (IV) of 1919 “the 
annual value of lands and buildings shall be deemed to be 
the gross annual rent at which they may reasonably be ex- 
pected to let from month to month or from year to year, less 
a deduction of ten per cent of such annual rent, and the said 
deduction shall be m lieu of all allowance for repairs or on 
any other account whatever.” ' 

Under the Calcutta Municipal Act ( Bengal Act III) of 
1923 it is provided that “the annual value of land and the 
annual value of any building erected for letting purposes, or 
ordinarily let, shall be deemed to be the gross annual rent at 
which the land or building might, at the time of assessment, 
reasonably be expected to let from year to year, less m the 
case of a building an allowance of ten per cent, for the cost 
of repairs and for all other expenses necessary to maintain 
the building m a state to command such gross rent”. 

While both the Madras and the Calcutta Acts, like the 
City of Bombay Municipal Act, direct that, m calculating the 
value of any land or building, the value of any machinery 
thereon or therein shall be excluded, the Calcutta Act 
provides that “all fixtures including lifts and electric and other 
fittings, which add to the convenience of the building, shall be 
valued, subject in the case of a lift to such deduction from 
the valuation as the Executive Officer may think proper, on 
account of the cost of repairs to, maintenance of, and attend- 
ance on such lift” 

The Punjab Act (XX) of 1S91 as well as the City of 
Rangoon Municipal Act ( Burma Act VI) of 1922 defines 
“annual value” as “the gross annual rent for which buildings 
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and lands liable to taxation may reasonably be expected t<let, 
and in the case of a house may be expected to let unfurnished”. 

Thus it will appear that the “ annual rent” under the City 
of Bombay Municipal Act is the same as the “annual letting 
value” under the Bombay District Municipal Act and the 
Bombay Municipal Boroughs Act and as the “ annual value” 
under the Madras, Calcutta, the 'Punjab and Rangoon Acts* 

These definitions closely approximate to that of 
“ gross value” m the English Acts referred to above — on which 
they are no doubt based. 

“Annual value” of a property means its “annual letting 
value” [Nmdlal V. Calcutta Corporation (1885) ILR. 11 
Cal. 275]. 

The “gross value” of a hereditament reduced by the de- 
ductions to be made under the statute is the “ net annual value” 
which is also its “ rateable value ” This is the standard of as- 
sessment laid down by the Legislature 

“ Rateable value” thus means the amount upon which the 
rate or tax payable by any rateable occupier is calculated at 
so much m the pound or at so much per cent, of such amount. 

Deductions 

Thus in order to arrive at the “net annual value” or the 
“rateable value” of a hereditament, two things have to be done: 
first of all must be found the rent which would be given for 
the hereditament from year to year by a tenant who under- 
takes to pay all “usual tenant’s rates and taxes, the landlord 
undertaking to bear the cost of repairs and insurance and the 
other expenses, if any, necessary to maintain the hereditament 
in a state to command that rent” , this rent is what is called 
the “gross value” m the Valuation ( Metropolis ) Act of 1869 
and the Rating and Valuation Act of 1925 , the “annual rent” 
in the City of Bombay Municipal Act, the “annual letting 
value” in the Bombay District Municipal Act and the Bombay 
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Municipal Boroughs Act , and the “annual value” or “gross 
annual rent” m the Madras , Calcutta , the Punjab and itow- 
goon Ads Secondly , from this rent must be deducted “the 
probable annual average cost of the repairs, insurance and 
other expenses referred to above ; the remainder will be what 
is called the “net annual value” in the Parochial Assessments 
Act of 1836, the “net annual value” and the “rateable value” 
(according to the class of hereditaments) m the Rating and 
Valuation Act of 1925 and the “rateable value” in the Valua- 
tion ( Metropolis ) Act of 1869 and the “net annual value in 
the Rating and Valuation ( Apportionment ) Act of 1928 and 
the “rateable value” m the City of Bombay Municipal Act . 

The “ usual tenant's rates and taxes ” are the poor rate, 
the inhabited house tax, and the rates which are incident to 
the occupation, such as general district or lighting and general 
late, and sewers rate where the sewers rate is laid on the 
occupier. The land tax is a landlord’s tax and is not a tax 
which the hypothetical tenant is to be supposed to pay. Land- 
lord’s income-tax is, of course, a landlord’s tax and is not a 
subject of deduction The water rate, though not a rate in 
fact, being comparable to a charge for a commodity supplied, 
such as gas, bread, or other necessary of life, should be de- 
ducted before arriving at the gross estimated rental [Smith 
v Churchwardens of Birmingham (1888), 22 Q B. D 211], 
When the tenant’s rates and taxes are deducted, we amve at 
the gross rental or value 

Tenant’s rates and taxes may, for the sake of conveni- 
ence , be included in rent and are generally so included and 
paid with the rent but they form no part of rent Hence 
the landlord generally undertakes to pay all tenant’s rates 
and taxes and water rate and sometimes undertakes other 
duties. As “rateable value” is measured by a rent which is 
free of all usual tenant’s rates and taxes, it is clear that 
where these are included in the rent actually paid, a deduc- 
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tion must be made equivalent to or representing that partr of 
the rent which the landlord will pay away m tenant's rates 
and taxes. 

In Bombay , the property taxes, namely, the general tax and 
water and halalkhor taxes are, under Section 146 of the City of 
Bombay Municipal Act (III) of 1888, primarily leviable from 
the owners of buildings and lands m the City, or from persons 
in whom the right to let the same vests , and under Section 173 
of the said Act any person, who has paid to the Municipal 
Commissioner any water tax or halalkhor tax m respect of 
any premises, is entitled to recover it from the actual occupier of 
the premises for the period for which such tax has been paid 
This has been interpreted to mean that, if any premises have 
been let and the rent charged includes the charge on account 
of water and halalkhor taxes, which is generally the case m 
regard to rented premises m Bombay, a deduction of the 
amount representing the water and halalkhor taxes included in 
the gross rent charged is required to be made for the purpose 
of determining the sum at which a building or land might 
reasonably be expected to let from year to year as contemplated 
by Section 154 of the said Act 

Where municipal taxes are paid by the tenant to or for 
the landlord, they are to be considered as forming part of the 
gross annual rent [Flemming v The Municipal Committee 
of Simla (1910) 6 Ind Cases, 725] 

The annual rent would, however, accurately represent the 
value to the owner, only if he had not to incur any outlay to 
maintain the hereditament m a state to command that rent. 
It follows therefore that the probable annual average expenses 
of maintaining the hereditament m such a state must be de- 
ducted from the rent of the hypothetical tenant m order to 
arrive at the true value of the property to the owner [ Gates- 
head Union v Redheugh Colliery (1925) 23 L G R 145|]. 
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Afc$r deducting these expenses from the "gross estimated ren- 
tal ”, the remainder is the “ net annual value ”, or the “ rateable 
value ” 

Where, however, a lessee occupies a property under a co- 
venant to repair and insure, in order to find the gross rent, 
the probable annual average cost of repairs and insurance 
(which the statute contemplates as being borne by the lessor 
but which m this case the lessee has undertaken to bear) must 
be added to the rent actually paid under the lease [Flemming 
v. The Municipal Committee of Simla ( 1910) 6 Ind cases, 
675] 

In R v. Wells (1867) L R 2 Q B 542, Cockburn, C J., 
said "‘We are of opinion that the standard of value adopted by 
the Legislature is the value to the owner, whether it remains in 
his own occupation, or is let to a tenant Now, to the owner, the 
measure of this value is the rent at which the property is let or 
might be let, subject to the deduction which such owner, as a 
prudent man, ought to make from the available income which the 
rent would otherwise afford, in order to meet the expenses necessary 
for keeping the premises m a condition to command the rent . 
Where, by an arrangement between tne landlord and the tenant, 
the latter takes upon himself to defray these expenses or any part 
of them, it is obvious that the rent he can afford to pay will be 
pro tanto less than if such expenses were borne by the landlord 
We cannot think the statute meant to make the rateable value of 
the premises depend on the terms on which they are actually let, 
but upon the rent which might reasonably have been expected if 
they had been let on the statutable terms In order, therefore, 
to give effect to the intention of the Legislature, it is necessary 
to consider these expenses as added to the rent, but then as to be 
deducted by the landlord, thus leaving the rent actually paid by 
the tenant as the amount upon which the rate ought to be assessed”. 

For Renewal or Reconstruction * 

As to “ whether any allowance should be made m respect 
-of any contingent or future renewal or reconstruction of build- 
ings or machinery, or either, or which, and if so, to what 
5 
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amount,” Cockbum, C. J. said : “We are of the opinion Shat 
such allowance ought to be made ” 

""Farm buildings and machinery are, by the effects of the wea- 
ther, and of wear and tear, reducible to a state which will render 
them unworthy of repair and necessitate their reconstruction They 
cannot at length be kept up but at an expense which renders it 
practically impossible, because not reasonably prudent to keep them 
up. Provision triads for a future liability to reconstruct them in- 
volving, as it ought to do, a prudential parsimony as regards all 
but temporary and indispensable repair, is an expense which may 
properly be included among those expenses necessary to maintain 
a hereditament, consisting m parts of subjects perishable, in a state 
fit to command the rent There seems' also no distinction in, 
principle between a sum annually laid by to make good, where it 
shall become necessary, inevitable loss by the destructive agency 
of tune, and a fund laid by for an indemnity against a loss by fire 
or storm or other peril insured against/' Thus to provide for “re- 
newals which lapse of time and natural decay will render necessary, 
an annual sum m the nature of a sinking fund must be deducted 
from gross rental on the presumption that such a sum is put aside 
to accumulate so as to provide for entire reconstruction when cir- 
cumstances render it necessary ” 

The principle embodied in these observations of Justice 
Cockburn, “which are general in their application, applies to* 
hereditaments of all classes and kinds, with this proviso that 
it is only the renewal and reconstruction of the 1 fabric which 
it is possible to renew that is to be provided for ” It does 
not apply to mines or other similar properties such as brick- 
fields, cemeteries and quarries where the exhaustion of the 
corpus is one of the incidents and the object of the occupation ; 
which do not as a whole produce a recurring annual crop of 
profits, their capacity for yielding profit being limited to one 
crop from each portion of the whole, so that the profit to the 
tenant in any particular year depends on how much of the 
crop he chooses to reap m that year. The occupier of 2t 
brickfield consumes the brick-earth once for all, and so is 
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constantly diminishing the corpus of the property and its 
capacity to yield a profit , so, in the case of a cemetery, the 
more graves sold, the less remain to sell (Rosher) “Neither 
does it apply to any reserve fund formed to provide for re- 
placing capital sunk m undertakings likely to become obsolete 
or unremunerative from extraneous causes. As these allowanc- 
es are made as a matter of principle , it is of no consequence 
whether the owner actually insures with an Insurance Company , 
f or even himself forms a sinking fund for repairs and renewals . 
In the latter case he takes the risks, or m other words, is his 
own underwriter ... It is fairly easy to estimate the average 
annual cost of repairing a house or other rateable heredita- 
ment and the period foi which it would be likely to serve 
its purpose before decay rendered it no longer suitable, and 
also to estimate the prospective cost of its reconstruction when 
that period arrives The latter factor being settled, it only 
requires a simple mathematical calculation to ascertain the 
sum required to be put aside annually, which would at com- 
pound interest accumulate to the amount required for renewal 
at the proper time”. (Boyle). 

Principle of Communibus Annis : 

In accordance with the principle of communibus annis, 
the deduction contemplated by statute m this! behalf is of the 
“ probable annual average cost ” of repairs necessary to main- 
tain the property m a state to command the rent That is to 
say, an average taken over a sufficient number of years of all 
expenses or, as Boyle puts it, “ normal or abnormal, even to 
the eventual reconstruction of the fabric when lapse of time, 
wear and tear, accident or decay had rendered such reconstruc- 
tion necessary ” The object is to ensure that, in the e\ent of 
any extraordinary expenditure on account of heavy repaiis 
being incurred in any particular year, the burden of it will be 
uniformly spread over several years, so that the rateable value 
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may not show sudden variations from year to year, as it would 
if the actual extraordinary expenses incurred m a particular 
year were taken into account m fixing the rateable value. 

Similarly, in the case of properties the rateable value of 
which is arrived at on the basis of profits , if exceptional profits 
are derived in any particular year, each year is to be credited 
not with the profits actually received m it, but with the amount 
of profit arrived at by striking an average between profitable 
and unprofitable years. Thus, exceptional repairs which may 
have swallowed up the entire profits as well as exceptional pro- 
fits realised from exceptional causes in a particular year are 
alike to be excluded from consideration. 

In R. v Agar (1811), 14 East 256, Lord Ellenborough said 
“No doubt the fair average expenses ought to be allowed 1 m esti- 
mating the quantum of the rate, but not any extraordinary expendi- 
ture which might happen to make the property unprofitable m a 
particular year for where it is the subject of annual value, the 
money so laid out m one year will produce profit in the subsequent 
years If valuable land in the neighbourhood of a town be 

covered with buildings in one year, the expenses of that year would 
probably greatly exceed its profits but the land would not cease to 
be valuable and rateable on that account” 

In R v Hull Dock Co (1852) 18 Q R 325, the! profits 
of the Dock Company were entirely absorbed by the expenses 
of rebuilding a part of the Docks, but it was held that the 
Docks were rateable nevertheless. 

“ The question is whether a rate can be imposed m respect of 
a property which is generally rateable, but the profits of which, 
owing to certain incidental and necessary expenses, have been for 
a time exhausted ... It appears to me that this rate is well- 
imposed, and that the average profits of the company are not liable 
to be merged in the partial expenditure of any particular year"* 
(Lord Ellenborough) Bayley, J , agreed . “ The case does not 
state that this property commumbus annis is not productive of 
profit, but only that during this particular period it was not profit- 
able ” Abbot, J , added “ I think the company cannot relieve 
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themselves from this rate by showing that, on the occasion of some 
extraordinary expenditure during the particular period for which 
the rate is made, that which would have gone to the account of 
profits has been otherwise consumed.” 

In R. v Mtr field (1808), 10 East, 219, the question was whether 
the underwoods which were cut down once in twenty-one years were 
to be rated every year, or every twenty-first year when alone they 
produced profit In the former case the rate would be based on 
the amount of profit realised m the twenty-first year divided b> 
twenty-one ; in the latter, the rate would be based on the amount 
of profit realised in the twenty-first year. It was held that the 
underwoods ought to he rated every year and not in the twenty- 
first year alone 

For Amenities and Services : 

In the case of artisans' dwellings , consisting of separate 
tenements, approached by a common stair, where the tenants 
paid m addition to the rent proper a sum of 6 d a week for 
the lighting and cleaning of the staircase and for ether services, 
it was held m Pullen v St Saviours Union <1900) IQ B. 
138 that this sum must be added to the rent in order to arrive 
at the fair value of the tenements, because the expenses of 
performing these services must be assumed to be borne by 
the landlord under the definition of “ gross value ” m Section 4 
of the Valuation ( Metropolis ) Act ot 1869 But this case was 
over-ruled by the Court of Appeal m Bell Properly Trust Ltd 
v. Hampstead Borough Assessment Committee (1940), 2 K 
B 543. In this case the owners let a block of flats to ten- 
ants at rents including payments foi services and amenities 
provided by the owners and also for the use by the tenants 
of common parts of the building which the owneis maintained 
The owners claimed to deduct from the gioss rents the cost 
of the services and amenities provided, namely (1) £534 for 
cost of repairing and maintaining passages, stairways, lift* 
staff rooms and ornamental grounds, (2) £763 for deprecia- 
tion of plant, machinery, boilers, refrigerators, wireless sets 
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and of portions of buildings used to house such installations ; 

(3) £530 for managing and supervising the services provided : 

(4) £310 for unproductive expenditure on services by reason 
of vacant fiats ; (5) £932, being 25 per cent of the annual 
cost of the services, by way of profits ; (6) £783 as interest on 
the capital cost of plant and machinery and portions of the 
building used for the prevision of the services ; and (7) they 
also claimed that the deduction m respect of rates should take 
into account the possibility of an increase m rates. The Quarter 
Sessions allowed the deductions (1) to (5) On appeal, the 
Divisional Court (Charles, Humphreys and Asquith, JJ ) re- 
versed this decision, holding itself bound by Pullen v St. 
Saviour's Union. On appeal to the Court of Appeal, the claim 
to deduct' items (6) and (7) was given up and the Court re- 
versed the decision of the Divisional Court and restored the 
decision of Quarter Sessions 

The judgment of the Court of Appeal (consisting of Scott, 
Clauson and Goddard LJJ.), was delivered by Lord Justice God- 
dard “ This appeal arises out of a Special 'Case stated by the Lon- 
don Quarter Sessions on an appeal by the present Appellants against 
the decision of the Respondent Assessment Committee regarding die 
assessment of 123 flats m a block known as “ Eton Rise ”, of which 
the Appellants' are the owners The appeal related solely to the 
gross value of the! hereditaments, [Valuation (Metropolis)! Act, 1869, 
Sec. 4)] and the question is, how is the gross value to be ascer- 
tained 

“ The! development of flats as a normal class of dwelling both in 
London and the provinces brought other problems', and that with 
which we are now concerned arises from the fact that modem flat- 
dwellers expect, and owners vie with each other in providing, a 
variety of services and amenities unknown to an earlier generation 
Whereas the provision of a lift and the attendance of a porter in 
uniform may have been all the service that was usually furnished 
by a fiat-owner thirty years ago, constant domestic hot water, cen- 
tral heating, a tastefully laid out garden, radio relayed to each flat 
from a station in the building, and perhaps a i swimming pool, are 
nowadays among the attractions which may be, and often are, offer- 
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-ed* to a prospective tenant. In some cases which have come before 
"the Courts, ""usually m connection with service flats, Separate agree- 
ments, stipulating for separate payments, are made with regard to 
certain of these amenities, and m others, as m the present case, 
"the tenant pays a gross) sum, which includes the rent and the pri- 
vilege of enjoying the services and amenities provided 

“In the present case, the owner, having compounded, was rated, 
and the question m issue m respect of each flat was at what figure 
It should be assessed While it does not follow that the actual rent 
paid by a tenant is the legal measure of the rent which the hypothe- 
tical tenant would pay, no question of this sort arises here, as the 
surveyors on both sides evidently considered that the actual rents 
reserved were what a hypothetical tenant would be willing to pay, 
and the questions raised by the Special Case turn entirely on the 
Issue as to what portion of the gross sums' payable by the tenants 
was actually for rents and how much was remuneration for services, 
or consideration for services and amenities' provided for the tenants 
by the landlords 

“We have already pointed that the methods to be applied 
for valuing classes of hereditaments, which were unknown at the 
time of the Act of 183.6, are for the most part the result of theories 
-applied by rating surveyors, which m whole or m part have received 
the sanction of the Courts as best calculated to arrive at a fair 
result compatible with the statutory definition We lay some em- 
phasis on this point, because it appears m the present case that the 
* experienced surveyors who represented the respective parties seem 
"to have agreed m principle that the proper method was to find out 
the value of the services and amenities offered, and to deduct them 
from the gross sum which the tenant pays, leaving the balance to 
represent the true value of the flat We have no doubt that m so 
‘doing they were adopting a method generally applied by their pro- 
fession, and, be it observed, the Assessment Committee was also 
content that this method should be applied — “ communis opinio ” 
said Lord Ellenborough in Isherwood v Oldknow, 3 M. & S 396, 
“ is evidence of what the law is ” 

“ Now it is to be observed that Pullen's Case has never been 
followed, and learned authors on this branch of law have expressed 
•doubts as to its correctness We think this case should he over- 
ruled. 
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“ We therefore approach the present case unfettered by thaf de- 
cision, Here we have a gross sum paid by the tenant not only for 
the occupation of the flat, but also for the various services and ame- 
nities provided. We can see no difference in principle between such, 
a case as this and the letting of a furnished flat. In the latter case 
the law is well settled that you must ascertain how much is paid 
m respect of the furniture and the things in no way forming part 
of the rateable premises such as rates, which are usually paid by a 
landlord who lets’ furnished, and the remainder represents the rent 
of the house itself, for whichf it is rateable ( The Queen v Lee , L. 
R. 1 Q. B. 241). Exactly to the same effect is Lord Fleming’s 
opinion m McEwan v. Assessor for Glasgow (1937) S C. 511, where 
the question for decision was much the same as in the present case.. 
He said : “ The yearly rent or value of a flat is the proportion of 
the gross rent paid to the landlord which could fairly be attributed 
to the occupation of the heritable subject.” Having then pointed 
out that the gross rent, by which he means the actual sum paid 
by the tenant, includes various services, he continues, “ The tenant 
periodically pays a lump sum for the services and for the use ol 
the heritable subject, and the problem accordingly is to ascertain 
the proportion of the cumulo payment which refers to the heritable 
subject” From these cases, with which we entirely agree, it ap- 
pears that not only did the rating surveyors and the Assessment 
Committee approach the problem correctly, but so did Quarter 
Sessions They set out to find what proportion of the sums reserved 
by the leases as rent represented the value of the services and ameni- 
ties provided by the lessors, and deducting that and the rates, the 
balance left represented the true gross value The hypothetical 
tenant, of course, is not concerned with what it costs the landlord 
to provide these services , he considers only what he can afford to 
pay for the sum of what he gets, that is, a flat to live in, together 
with such services and other attractions as may be offered . He 
would not concern himself with what it cost the landlord to pro- 
vide those services, but it is none the less true that what he pa>s» 
for the use of the flat itself is the rent reserved, less a proper remu- 
neration to the landlord for providing him with hot water at his 
taps and in his radiators The question, therefore, before Quarter 
Sessions was essentially one of fact, and it is not for this Court to* 
interfere with their findings on amount, provided they have directed 
their minds to the proper question, unless indeed they have taken 
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into account what they ought not to have done” 

Leave to appeal was refused. 

Observations : 

The old decision of the High Court m Pullen v. St. Saviour s 
(,1900) 1 Q. B 138 was largely reversed in the provinces by the 
proviso to the definition of gross value m Section 68(1) of the Rat- 
ing and Valuation Act, 1925, that : ft In estimating the annual rental 
value of a hereditament to a tenant, no account shall be taken of 
the value of any services which the landlord renders or procures to 
be rendered to the tenant (either alone or in common with other 
tenants of the landlord) other than the provision, or repairs to, or 
maintenance of the hereditament ” And it is now reversed in the 
metropolis by the decision of the Court of Appeal m Bell Property 
Trust v Hampstead (1940)' The law is therefore apparently the 
same throughout the country The judgment of the Court of 
Appeal, after laying down the general principle to be applied, deals 
with specific items of two classes only, whereas several points were' 
determined' by Quarter Sessions The fact that the others are not 
specifically alluded to does suggest, of course, that they were not 
pursued or pressed at the heanng. But such a course would be 
somewhat surprising as they were by no means frivolous, and expli- 
cit decisions on them would be welcome The two points determined 
also raise further questions Thus, whether a deduction was called 
for m respect of profits on services rendered was regarded as a 
question of fact by the Court of Appeal, and it held that there was 
nothing unreasonable m making such an allowance The pomt is 
perhaps not altogether the same owing to the very artificial nature 
of the. conception of a hypothetical tenancy of a railway, but in 
Southern Railway v Railway Assessment Authority (1935) 
22 R & L T. 77, 88, MacKinnon, J., disallowed a similar 
charge for a hypothetical manufacturer’s profit on rolling stock, etc, 
provided by the Railway Co, and though there it was sought to 
add to tenant’s capital’ instead of deducting from rent, the ultimate 
effect would have been the same His ground was that this was 
carrying the theory of the hypothetical tenancy too far, and it was 
subsequently approved obiter by the House of Lords No doubt a 
distinction is possible, but the two points form an uncomfortable 
parallel. 
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Special interest attaches also to the deductions in respect" of 
repairs to common parts of the flats involved, comprising apparently 
the upkeep of roads, decoration of stairs and passages, fire extin- 
guishers, depreciation of fittings, repairs to lifts, insurance for boilers, 
repairs to boiler and plant, repairs to baggage room and special 
penis insurance. All these would normally come under the heading 
of repair and maintenance of the hereditament, and it was accord- 
ingly objected on behalf of the Assessment Committee that to allow 
them as a deduction m addition to the percentage covenng such 
expenses would be to deduct them twice The Court of Appeal 
held, however, that this did not result, because they would be 
deducted m arriving at gross value and the amount of the percentage 
deduction calculated on a value so reduced The reasoning is per- 
haps not too happily expressed (it might, for instance, be applied 
to a claim for all repairs to be similarly treated), but the necessary 
implication of the decision would seem to be that these expenses 
cannot D-e regarded as repairs and maintenance of the hereditament 
at all, for if they were they would legally be deemed to be borne 
“by the hypothetical landlord and to be included in the percentage 
deduction. Does this mean that the old conception of the here- 
ditament as comprising the self-contained fiat plus an easement in 
the common parts must be discarded and that the common parts 
must be regarded a 9 constituting a separate hereditament to itself 9 
And if so, who should be treated as the occupier of those parts, 
particularly where the landlord retains no control over them 9 

(R & I T, Vol 33, Aug 31, 1940, P 123.) 

Where the owner of a cocoanut garden leased it to a tenant 
who undertook to pay a rent of Rs 20 per month and to 
keep the garden properly watered and, m the event of his 
failure to do so, to pay an additional sum towards the 
^expense of watering it, it was held that the gross rent of 
the cocoanut garden was Rs 50/ per month, which was the 
amount received by the landlord for the land maintained m a 
proper state [V eerabhadra Ayer v President of the Corpora- 
tion of Madras , (1916), 2 M W. N 130] 

In India under the respective Municipal Acts, these de- 
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Auctions for the annual average cost of repairs, insurance, 
renewals and reconstruction are held to be covered by the de- 
duction from gross annual value of 10 per cent which is 
stated expressly to be an allowance for repairs or “on any 
<other account whatever”. 

But m a recent Municipal Rating Appeal (No. M/31 of 
1940), Moolji Sicka & Co H v The Municipal Commissioner , 
Bombay , the Chief Judge, Small Causes Court, held (on 
11-6-1942) that the following further deductions should be 
allowed, following the decision m Bell Trust Property Ltd . 
v Hampstead Borough Assessment Committee (3 All Eng- 
land Reports, p 640), “which in several respects was 
a case to which provisions of the law applicable were not 
dissimilar to those m force m Bombay’' : — (1) cost of ser- 
vices in respect of electric lifts and water pumps, i.e , cost 
of electric energy and wages of men for working the lifts and 
pumps, as the rents paid include the value of these recurring 
expenses which must therefore be deducted from the rents to 
ascertain what amount is attributable to the premises them- 
selves, and (2) 25 per cent profit thereon as in Bell’s Case, 
-as a landlord would not be expected to provide these conveni- 
ences unless he was assured of a reasonable return on his 
capital, and this {would include his supervision charges. The 
following items claimed were disallowed as deductions from the 
rateable value calculated on the basis of the total rents re- 
ceived under Section 154 (2) of the City of Bombay Muni- 
cipal Act : — (1|) The value or cost of machinery like electric 
lifts and water pumps — as no value or cost of machinery like 
lifts and water pumps was, m fact, included m the method 
of calculation ; (2) cost of repairing passages or stairways or 
lifts and (3) depreciation in respect of plant and machinery, 
— as both these items were covered by the statutory 
10 per cent which was for “ cost of repairs and for all other 
expenses whatever ” ; (4) for unproductive expenses on serv- 
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ices by reason of vacant fiats, as the unit of assessment - m 
Bombay is the entire building, and not, individual flats as m 
England; (5) value for the use of common portions of the 
building containing the lifts, — as they were not lettable sepa- 
rately and were meant for the common use of the tenants and 
visitors, and the value for the use thereof was reflected m the 
rents charged and could not be added to the total rents re- 
ceived 

In this case, the petitioners, owning ten large blocks of 
modem buildings, at Vithalbhai Patel Road, mostly used for resi- 
dential purposes, appealed on the ground that the respondent had 
failed to exclude the value of eight lifts and three pumps along 
with twenty-mne tanks with which the buildings) were provided and 
to allow deduction for the cost of maintenance of the lifts and 
pumps, such as workmen's wages, bills of electric energy consumed,, 
xepairs to machinery and other working expenses They contended 
that the question ml dispute had been set at rest by the decision 
m Bell Trust Property Ltd v. Hampstead Borough Assessment 
Committee (3 All England Reports, P, 640) Indamarayan, C J, 
in the course of his judgment, said “ This was a case where, accord- 
ing to the law applicable, each one of the flats in the buildings was 
separately assessable, and not the entire building which is the unit 
of assessment in Bombay 

"I have no doubt that the ‘value' ml Section 154(2) of the 
Municipal Act means the annual letting value, as held by the Cal- 
cutta High Court m the case of Nandlal Bose v The Calcutta 
Corporation in I L R 11 Cal 275 

“On a careful consideration, I am distinctly of the opinion ex- 
pressed by me m M/96 of 1937 that no deduction as regards ‘ machi- 
nery' like lifts or pumps was ever contemplated or can be allowed 
under Section 154 (2) from the rateable value calculated on the 
basis of the total rents received for the premises, as no ‘value' of 
machinery has in fact been included m that method of calculation 
What Section^ 154(2) means and appears to have been aimed at is 
that if and when a building and machinery contained in it are let 
exclusively for the use of both the tenement and machinery to one 
tenant (as would be m the case of the letting of factories containing 
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machinery for productive purposes), the value of machinery is to 
be excluded from computation, for the obvious reason that it is 
the premises that have to be rated, and not the machinery installed 
therein for trade or manufacturing purposes which are unconnected 
with the usse of the premises themselves Neither a lift nor a pump, 
both of which are essential for the enjoyment of the premises them- 
selves, can be said to fall m the category of productive or manu- 
facturing machinery let to any single tenant They are meant for 
the common use of all tenants. They are necessary for the use and 
enjoyment of the residential premises as such, and without them 
the higher floors would hardly have any rental value. Wiien a 
landlord decides to build such a building, he knows and decides 
that m order to be able to command a reasonable rent for the upper 
floors and thus get a reasonable return on his capital, he must in- 
stall lifts (another" form of staircase), and a pump without which 
water from the Municipal main would not nse to the level of 
the! higher floors I do not think, it is of any importance whether 
these axe situate inside or outside any tenement let as such, as 
long as they are for its enjoyment and user. If ceiling electric fans 
fitted by the landlord in flats in these days are not considered to 
be machinery within the purview of Section 154 (2), (because they 
are treated as a necessary amenity), I am entirely at a loss to 
understand how lifts and pumps m such high residential or office 
blocks can be said to fall within the term 'machinery’ m Section 
154(2)'’ If machinery is installed for special and extra comfort 
not essential to the user of the premises themselves, eg, air-condi- 
tioning machinery, or a geyser, or a frigidaire, the annual value of 
the same could be considered as rent under Section 154 il). referable 
to the premises themselves I am not conscious of doing any vio- 
lence to the language of Section 154(2), ra thus interpreting the Sec- 
tion, though, as pomted osut repeatedly by my predecessors and the 
High Court, the puzzling language of the Section . . has given rise 
to several inconsistent and varying decisions and interpretations . 
The logical corollary to this conclusion is that lifts and pumps are 
part of the premises or building to be rated, and hence the repair 
charges thereof are necessarily covered by and included in the statu- 
tory 10 per cent, deduction provided for in Section 154(1), and I 
do not think that this can be said to be any hardship to a landlord 
who builds of purchases* such a building after carefully making out 
a proper budget Bell’s Case in several respects was a case to 
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which provisions of the law applicable were not dissimilar to those 
in force m Bombay In Bombay, for the cost of repairing passages 
and stairways or lifts', no deduction can be allowed, as it is covered 
by the statutory 10 per cent, (no counterpart to which exists under 
the English Act under which Bell’s Case was decided) as this ex- 
penditure is necessary td keep the premises m a state to command 
the rent (landlord’s duty). Cost m respect of depreciation of plant 
and machinery is covered by the statutory 10 per cent. “ m lieu 1 of 
all allowance for repairs or any other kind whatever,” as stated m 
Section 154(1). Cost m respect of unproductive expenditure on 
services by reason of vacant flats, similarly, cannot be deducted, as 
the unit for fixing the rateable value m Bombay is the entire build- 
ing, and not individual flats as m England. Cost of services or of 
running the lift and pump should, I think, be allowed as in Bell’s 
Case, these being m the nature of recurring expenses extraneous to? 
the premises themselves, and a further 25 per cent, on this cost for 
making it worth while for the landlord to continue and maintain 
the necessary services , It must be noted that interest on the 
capital cost of plant and machinery and portions of the building 
used for the provision of the services and the deduction m respect 
of possible increase m rates were the two items which, though ori- 
ginally claimed by the petitioners in Bell’s Case, were expressly 
abandoned at the hearing The rents paid to the petitioner include 
the value of these recurring expenses of the services of the lift and 
pump, and these expenses must hence be deducted from the rents 
m order td ascertain what amount is attributable to the premises 
themselves, and what for the extra services extraneous to the use 
of the premises 

“U do not think that in arriving at the above conclusion I am 
in any way offending against the principles laid down m the case 
of Haft Dawood v. The Municipal Commissioned (24 Bom L. R, 
P. 476), where it was held by the High Court that in assessing 
the rateable value of a building containing a number of tenements 
in which bath-tubs, lavatories, electric lights and fans' were fitted 
by the landlord, the owner — appellant was not entitled 1 to deduction 
for the cost of bath-tubs and lavatories, as without these conveni- 
ences the premises would not ordinarily be let ; and secondly, that 
electric fittings and fans did not come within the term ‘machinery* 
under Section 154(2) of the City of Bombay Municipal Act, 1888,. 
and their cost therefore could not be deducted on the ground that 
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they should be treated as machinery. MacLeod, C. J, there re- 
marked “ with regard to electric fittings and fans, it may be 
that the landlord may not get tenants to take the premises on the 
undertaking that they should put in the conveniences themselves. 
But it is obvious that if the landlord puts m those fittings, it will 
be easier tot get the tenants The only reason on which the appel- 
lant’s claim for deduction can be based is that these conveniences 
should be treated as machinery which, under Section 154 c( the 
City of Bombay Municipal Act, shall not be included m the rate- 
able value of the building. But we have not been referred to any 
authority under which it is said that electnc fittings m a residence 
come within the term ‘ machinery ’ It seems to me that when elec- 
tric fittings are installed by a landlord, they became parts of the 
premises and so are necessary for the user of the premises and the 
tenants 

“ Now, whatever definition of the word ‘ machinery ’ is adopted, 
there is no doubt m my mind that an electric ceiling fan fixed to 
the ceiling, having a motor therein moving and working by energy, 
must be classed' as machinery m the sense in which that word is 
used m common parlance, and if such electnc fans are not to be 
classed as machinery, I do not see any cogent reason why, in these 
days of very high residential and office buildings of several floors, 
a lift and a water pump, which are fitted for the enjoyment of the 
holdings therein, should be classed as machinery withm the con- 
templation of Section 154(2) of its framers 

“In calculating the rateable value of a building on the rent a 
hypothetical tenant may reasonably be expected to pay from year 
to year, the effect of the presence of machinery, set up for the use 
of the premises themselves, m enhancing the rateable value of the 
premises, so as to make them normally fit for the purpose for which 
they -tfere intended, could not be left out of account. A machi- 
nery not essential for the use of the premises themselves, if installed 
by way of special and additional comfort, could not be said to- 
form part and parcel of the building, and hence the value thereof 
could not be* included in the rateable value. Witten Booth states 
in his work on Rating, “All that compnses the hereditament and 
all that must be deemed to be a part of it must be taken mio 
account, i.e, must be assessed in the increase or decrease of a* 
rental value which a hypothetical tenant would give for a tenancy 
of the entire hereditament.” 
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‘"Having regard to the reasons mentioned m the case of Bell 
Property Trust , Ltd. v. Hampstead Borough Assessment Committee, 
as far as it can be applied, and having regard to the statutory pro- 
visions applicable in Bombay, I do not think it can be gainsaid that 
the owner of a building containing a set of residential flats, is 
entitled to a deduction for his actual recurring cost of services 
rendered m the running of a lift and a water pump. In the term 
'services’' I do not include the item of repairs The cost of such 
items as cost of energy, the cost of keepmg liftmen necessary for 
the working of the lift or of the running of the water pump, and a 
25 per cent profit thereon should, I think, be allowed, as in Bell’s 
Case In Halsbuiy’s Vol. 27, page 384, it is stated that m estimat- 
ing rent, no account is to be taken of the value to the tenant of 
any services (the cost of the services must be deducted in estimat- 
ing the gross value) which the landlord renders or procures to be 
rendered to the tenant (either alone or m common with other te- 
nants of that landlord) other than the provision of, repairs to, or 
maintenance of, the hereditaments. It is clear that the presence 
•of the lift in the building does appreciate the rental value of the 
upper floor tenements but the premises have to be assessed rebus sic 
stantibus \ It is true that the tenant who uses the lift does not 
care to mquire, not is concerned with, the cost of the installation 
or the upkeep as long as the lift serves the intended purpose. At 
the same time, a landlord would only be expected to provide these 
conveniences and amenities, provided he is reasonably assured ot a 
reasonable? return on his capital, and hence, I think, a profit of 25 
per cent, is not unreasonable which would include his supervision 
charges The common parts of the building containing the lift 
are obviously not lettable separately, and they are meant for the 
common use of all the tenants and their visitors. The value of the 
use thereof is already reflected m the rents charged and. could not 
be added to the total of the rents received under any circumstances. 
As for the extra services rendered by the fandloid-petitioners, they 
would be entitled to deduct Rs 3,849 for electric energy and Rs 4,428 
for wages and other out-of-pocket expenses. Following the ruling m 
Rell’s Case, I would further add to the above figures 25 per cent, 
profit on the cost of services As already stated, I am of opinion, 
that no deduction can be made under the head "value or cost of 
machinery/ and as a corollary, none also for the interest thereon 
or depreciation thereof, or repairs thereto > 
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Thus', Electric energy, 
Wages, etc, 


Rs 3,849 
4,428 


Total Rs 8,277 
Add 25 per cent profit „ 2,070 

Total Rs 10,3*47 

■would have to be deducted from the gross rents Rs 1,56,828 ” 

For Vacancies and Cost of Collection of Rents : 

When once the annual value is ascertained, no deduction 
from it on account of voids (or vacancies), or agent’s commis- 
sion for collecting the rent or rebate for prompt payment of 
rent can be made For “ if the hypothetical yearly tenant is 
to be treated as an occupier, the deduction for voids can have 
no place m the estimate” (Scholefield) It may also be 
added that the deductions to be made are specified' by statute 
ard do not include losses of rent for voids or runaway tenants 
or defaults or commission for collecting rent, or rebate to 
tenants for prompt payment of rent 

If the law provides for a rebate or refund of taxes and not 
for a reduction m rateable value to compensate the landlord 
for voids or vacancies, it is clear that it does not warrant any 
reduction m the annual letting value or the gross estimated 
rental by way of such compensation 

In Smith v Churchwardens of Birmingham (1882), 22 
Q B. D 211, it was held that no deduction from rent was ad- 
missible on account of voids or losses of rent, that is, on ac- 
count of a property standing empty or on account of its rent 
being irrecoverable 

In this case the appellant owned a small house let by the week 
at a rent of 5s and paid rates and all outgoings The Recorder 
of Birmingham had found as a fact that a tenant could be found 
to pay fifty-two times the weekly rent for the house if he took it 
on a yearly tenancy, namely, £13, the landlord paying all the usual 
tenant’s rates and taxes , that the landlord of a house of this kind 

6 
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would be unable to collect more than 95 per cent of the rent, apdl 
that he would have to pay 5 per cent as the cost of collecting the 
rent. The Divisional Court and the Court of Appeal dismissed the 
appeal on the ground that they were bound by the finding of fact 
that £13 was the rent which a tenant from year to year might 
i easonably be expected to give It was' also held that the appellant- 
was not entitled to any deductions for voids or losses of rent or 
cost of collection, as the test of the gross estimated rental was what 
a tenant from year to ySar might reasonably be expected to give h 
and not the amount which the landlord ultimately received As to- 
the yearly rent taken at £13, “ most practical men would probably 
come to a different conclusion, but it must always be remembered 
in these cases that the superior Courts will not deal with questions 
of fact, but only of law, and then only with the precise points 
submitted to them It having been found as a fact by the Recorder 
that a tenant from year to year would pay a certain rent, further 
contest was really useless/' (Boyle) 

As regards the cost of or commission for collection of rent , 
the standard of value is not what the landlord receives but 
what the tenant may reasonably be expected to give, or what 
the property may reasonably be expected to fetch In those 
cases m which properties have been leased to a rent-farmer* 
who recovers from the tenants rents which, m the aggregate* 
are m excess of the fixed amount which he has undertaken to* 
pay to the lessor, a claim is often made for the landlord (or 
the lessor) that the annual lettirg value should be based on 
the amount which he receives from the rent-farmer and not 
on the amount which the rent farmer collects from the tenants. 
But “ it is not the amount which the landlord ultimately re- 
ceives, that is the test The test is the rent which the tenant 
may reasonably be expected to give” (Lopes, L, /., m Smith 
v Churchwardens of Birmingham)* 

^The same reasoning applies where, as a result of sub- 
letting, the total amount of rent which the property fetches is 
in excess of what the superior lessor receives as rent The 
enhanced taxes leviable on such excess are payable by the 
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lessee {vide. Section 147 of the City of Bombay Municipal 
Act ) 

In Darabskah Bomanjt Dubash v Lipton Ltd (1922), 24 
Bombay L. R 479, the plaintiff purchased a certain property in 
Apollo Street which had been leased by his vendor m June 1915 
for a period of three years certain and three years optional to 
Messrs. 'Lipton & Co. at a monthly rent of Rs. 600/- including all 
rates and taxes whatsoever Messrs. Lipton & Co sublet a consi- 
derable portion of the premises at a very high rent, m consequence 
of which the Municipality raised the assessment for 1920-21 and 
192,1-22, basing it not on the rent payable by Messrs. Lipton & 
Co. under the lease, but on the rent received by them from their 
sub-tenants plus a proportionate rent at the same rate for the pre- 
mises which were m their occupation. The landlord was called on 
to pay taxes on the assessment of over Rs 31,000/ instead of under 
Rs. 7000/ , and he claimed the protection of Section 147 of the 
City of Bombay Municipal Act. In delivering judgment, Sir 
Norman Macleod, C J , said * “ That is a somewhat mvolved 
Section , but it means this, that the lessor from whom taxes are 
leviable under Section 146 has a claim against a tenant if the 
rateable value of the premises exceeds the amount of the rent 
payable by the tenant The only question is whether the lessor 
under this lease contracted himself out of the protection afforded to 
him by Section 147 Ordinarily when the lease was granted, it 
would be intended that the lessor would be liable to pay the taxes 
which would be based on the rent payable under the lease, and 
it is difficult to see that the parties contemplated that, in case of 
an increase m the assessment by the Municipality, the responsibility 
for paymg the tax m accordance with that increased! assessment 
should fall on the landlord and not on the tenant Regarding the 
protection afforded by Section 147, it seems to us that we should 
require stronger documentary evidence than we have to satisfy us 
that the parties intended that, however much the rateable value 
might be increased in the future over and above the rent payable 
under the lease, still the landlord would have to pay the whole of 
the tax. 

" It is sufficient therefore for, us to say, in answer to the ques- 
tions referred, that Section 147 of the City of Bombay Municipal 
Act affords relief to the plaintiff in the circumstances of the case. 
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and that his predecessor-m-title did not contract himself out of the 
protection afforded by the Section ” 

In all such cases it is well to remember the words of Lord 
Sumner m Poplar Assessment Committee v Roberts (1922) 
A C P. 116, that "rating is a process between an occupier 
and a rating authority, to the determination of which the 
landlord and the lessee are strangers”, the statutory phrase 
being what the tenant " might reasonably be expected to pay ’ 
and not what the landlord " might be able to exact ” 

Principle of Rebus Sic Stantibus : 

It has been always held that a property must be valued 
as it exists at the time the rate is made , with all the then 
existing circumstances, or, as frequently expressed, rebus *sic 
stantibus . that is, the value for the time being is to be taken ; 
not as it was when the present occupier first occupied it, or 
before improvements were made or deterioration occurred, nor 
as it is capable of becoming by expenditure of money on its 
improvement, nor as it would become if no money were spent 
in maintaining it in its actual condition. It is an "element- 
ary but important principle ”, says Boyle, "that every proper- 
ty must be valued in its existing state. It is not permissible, 
neither for the ratepayer nor the owner, to argue that if 
some alterations were made m the property, or that under 
other and non-existing circumstances, it would command in 
such altered state, a lesser or greater letting value” . 

As Lord Kenyon, C. J , said * " Eyery inhabitant ought to be 
rated according to the present value of his estate, whether it con- 
tinues of the same value as when he purchased it, or whether the 
estate be rendered more valuable by the improvements which he 
has made upon it” (R v Mast , 6 T R 154) “The actual 
hereditament the value of which is to be determined is,” m the 
words of Lord Buckmaster, "the hereditament as it stands, with 
all its privileges, opportunities and disabilities created or imposed 
either by its natural position or by the artificial conditions of an 
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Act of Parliament.” [ Port of London Authority v. Orseit Union 
(1920) A. C. 273]. 

“Though the supposition of a tenancy is to be made, yet 
what the incidents of the tenancy must be, as to the actual terms 
and allowances, must be determined for the purposes of fixing the 
amount of the rata by the actual state o) things, for this supposi- 
tion of a tenancy is only a mode of ascertaining the existing value 
of the occupation to the existing occupier” (Loid Denman m JR. 
v. The Grand Junction Railway Co (1844) 4 Q B. 18. 

As Lush J , said m Metropolitan Boa-id of Works v. West Ham 
(1870) L TL 6 Q B 193 

“The rateable quality of property is not to be determined by 
what it once was, or may hereafter become. If a piece of fertile 
land were to be covered by the ashes of a volcano or by an inunda- 
tion, it would have no rateable value so long as it continued m that 
condition. So also, on the other hand, a barren rock, so long as 
it continues a barren rock, has no rateable value , but the moment 
it is worked as a quarry, it becomes rateable The rateable quality 
of property must be determined by what it is at the time the rate 
is made” 

“The true principle according to which the value of the 
occupation to the hypothetical tenant, contemplated by the 
Parochial Assessments Act , is to be estimated, is to assume 
the continuance of those circumstances which constitute the 
value to the existing occupier, unless it be made to appear that 
these circumstances are about to undergo a change ” [Lord 
Cockburn , C /, in R v Fletton (1861) 20 L J M 89,] 

Thus “ land without buildings must be valued as such , 
and when buildings are put up or pulled down, the value of 
the land will rise or fall accordingly ” “ One must ascertain the 
rateable value of a hereditament m a particular parish by ascer- 
taining what that hereditament would let for in its then condi- 
tion from year to year ” ( Sculcoates Union v Hull Docks 
(1895) A. C 136, p 142. A dwelling house must be valued 
as it stands and not at the higher value which it would possess 
if converted mto a shop, and the supposition of a tenancy is 
only aj mode of ascertaining the existing value to the existing 
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occupier [i? v Grand Junction Rail Co (1844) 4 Q Br 18, 
pp 39, 43]. For, as Lord Buckmaster observed m Poplar 
Assessment Committee v Roberts (1922) 2 A. C. 93, “ al- 
though the tenant is imaginary, the conditions in which his 
rent is to be determined cannot be imaginary They are the 
actual conditions affecting the hereditament at the time when 
the valuation is made ” 

This principle was enunciated in Staley v Castleton Over- 
seers (1864) 23 L J M C 178, which is the leading case on 
the subject , and related to a cotton mill closed during the con- 
tinuance of the American Civil War owing to depression in 
trade Though not worked, the mill was maintained at some 
expense as a factory with its machinery cleaned and kept m a 
fit state for working when the trade should revive The Court 
held that the premises were rateable and that the rate should 
be made upon their annual value as a store-house for the machi- 
nery in it, and not upon an estimate of the rent which might 
fairly be expected for the premises if let for a reasonable term 
of years with the prospect of improvement m value 

Blackburn, J-, said * “ The hypothetical tenant from year to 

year would give nothing for it as a cotton mill It is possible that 
the present state of things will improve and that a tenant could be 
found who would be willing to take it for a term on a larger rent 
reckoning that the supposition will be realised But that isl not the 
way the probable rent is arrived at That would change the words 
of the Statute and instead of the words to let ‘ from year to year ” 
would introduce the words * for reasonable term of years ’ The result 
would be that if a man was driving a shaft with the expectation of 
meeting a valuable vein of minerals, he would be rateable upon 
some probable value for those minerals before he ever reached them 
and though he was deriving no benefit whatever from, his labour 
and expense The’ law is not so but the legislature intended that 
the rate should be made upon the rent which might reasonably be 
expected from a tenant who took the property from year to year, 
rebus sic stantibus If there be waste land near a large city which 
is entirely unprofitable, it is' not rateable although m after years 
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at might become exceedingly valuable. That was the case m 
Attorney-General v. Lord Sefton (1863) 11 H L Cas. 257, where 
it was held that the duty did not attach in respect of land which 
at the time of the defendant succeeding to it was unproductive, 
though it might afterwards be valuable as building land No doubt 
if the mill was about to be sold, the rent that a tenant for a term 
would give for it would very properly be taken into account, but 
not m ascertaining what a tenant from year to year would give. 
Deferred and reversionary prospects are not to be taken into account ” 

The principle of this decision was followed in Harter V. Salford 
'Overseers (1865) 35 L J M C 206 

In this case the owner of a silk mill gave up his business m 
1863 with the intention of never resuming it and the mill had not 
.since been worked but with the machinery and other articles m it 
had been advertised for sale All the contents of the mill were 
essential articles for a tenant to have m working for the manufac- 
ture of silk The machinery, some of which was affixed to the 
floors and ceilings, was m the nature of tenant’s fixtures. A man 
•occasionally went to the mill m order to protect against trespass or 
^depredation It was held that the mill was rateable but only upon 
its annual value as a warehouse for the machinery and articles m 
it As Lord Maugham has put it, “ There was thus a hypothetical 
tenant and a hypothetical rent, but I think a real and concrete 
hereditament The hypothetical rent which the tenant could 

give was estimated with reference to the hereditament m its actual 
physical condition ( rebus sic stantibus ), and a continuance of the 
* existing state of things was pnma facie to be presumed *’ ( T ownley 
Mill Co (1919) Ltd . v Oldham Assessment Committee (1937), 
A C, 419, P 436. 

Where the value of any land proceeds from the right to 
remove a portion of the soil, the rateable value is the rent which 
-would be given for the land so far as it is workable and un- 
exhausted as m the case of a coal mine [R. v Bed worth 
(1807) 8 East 387: Tyne Coal Co v Wallsend Overseers 
<1 877) 46 L J M C 185J ; of a brickfield [ R . v. Westbrook 
.(1847) 10 Q. B. 178], or of a gravel pit [Farnham Flint 
<Gravel and Sand Co v Farnham Union (1901), K. B. 272; 
or of a chalk-pit [R. v. North Aylesford Union (1873) 
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37 J. P. 148] Hence the tenant of an exhausted coal mine 
is not rateable, though he may continue to pay rent under Us 
lease [R, v. Bedworth (1807), 8 East 387] So also, a 
house in course of construction cannot be rated [Tyne Coal 
Co v. Wallsend Overseers (1877) 46 L J M C 185] 

“You do not rate land in respect of its value being en- 
hanced in respect of some possible future and contingent benefit, 
nor do you reduce its rateabihty m respect of some future 
contingent loss, hut you take only its present value” [Tyne 
Co v. Wallsend Overseers , (1877) 46 L J M C 188] 

“The question whether land which is suitable, but not 
actually used, for building purposes, ought to be rated at its 
value for building purposes, or for the purposes for which it 
is actually applied for the time being, is therefore covered by 
authority and is answered by decisions spread over a period 
beginning long before the passing of the Parochial Assessments 
Act, 1836 ” Briefly “ an examination of case law shows that 
ihe rule of rebus sic stantibus applies to all those, factors whicn 
together constitute the value of the occupation or which re- 
strict or enhance the benefit attributable thereto Thus it ap- 
plies to the hereditament ( R v Gardner (1774 ) 1 Cowp 79 , 
R v Mast (1795), 6 T R 154), and to the form of occupa- 
tion or user of the hereditament ( Lord Denman, € J , R. v. 
Evenst (1847) 10 Q B 178; Great Western Raihvay Co . v 
Hammersmith (1916) 1 A C 23) And it applies to incor- 
poreal rights m the hereditament, such as an easement or a 
profit-a-prendre {Lincoln v Holmes Common (1867) L R 
2 Q B 482), and to legal restrictions on user, such as a 
statutory scale of charges to be made to the public ( Worcester 
v Droitwich (1876) 2 Ex D 49) In other words, it covers 
the relationship of the occupier on the one hand to the here- 
ditament itself, and on the other to the members of the general 
public with whom he comes m contact m the ordinary conduct 
of his occupation” (R. & I T 7 Feb. 25, 1939). 
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Rateable Occupation 

The poor rate is a personal tax, levied on every occupier of 
land in a parish calculated on the value of the occupation of 
the land. Hence the occupier and not the thing occupied is 
rateable by the Statute of Elizabeth “ The occupier must be 
the exclusive occupier who, if there was a trespass! committed 
on the premises, would be the person to bring an action of 
trespass for it” [Blackburn J, m Allan v Liverpool and 
Inman v Kirkdale (1874) L R. 9 Q B 180] Unless, there- 
fore, a person can be found who is an occupier within the 
statute, there is no one from whom the rate can be collected, 
as the charge does not attach directly to the land itself. As, 
however, the occupation of land is rateable in respect of that 
land, it is sometimes said for brevity that the land is rateable 

Occupation : 

It may be asked what is an occupier or what constitutes 
occupation within the statute “ It is not easy to give an accu- 
rate and exhaustive definition of the word 4 occupier ’ Occu- 
pation includes possession as its primary element but it also 
includes something else. Legal possession does not of itself 
constitute an occupation The owner of a vacant house is in 
possession, and may maintain trespass against any one who 
invades it, but so long as he leaves if; vacant, he is not rateable 
for it as an occupier If, however, he furnishes it and keeps - 
d ready for habitation whenever he pleases to go to it, he is 
an occupier though he may not reside in it one day m a year 
On the other hand, a person who, without having any title, 
takes actual possession of a house or piece of land, whether 
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by leave of the owner or against his will, is the occupier c5f ’it. 
Another element , however, besides actual possession of the land, 
is necessary to constitute the kind of occupation which the 
Act contemplates, and that is permanence An itinerant show 
man who erects a temporary structure for his performances 
may be m exclusive possession and may, with] strict gramma- 
tical propriety, be said to occupy the ground on which Ins 
structure is placed, but it is clear that he is not such an occu- 
pier as the statute intends As the poor rate is not made 
day by day or week by week, but for months in advance, it 
would be absurd to hold that a person who comes into a parish 
with the intention to remain there for a few days, or a week 
only, incurs a liability to maintain the poor for the next six 
months Thus a transient, temporary holding of land is mot 
enough to make the holding rateable ; it must be an occupa- 
tion which has m it the character of permanence . a holding 
as a settler, not as a wayfarer ” (Lush, J, mi? v St Pcncras 
(1877) 2 Q B D 581). “Rateable occupation must include 
actual possession ; and it must have some degree of perman- 
ence.” [Per Lord Russell, in Westminster Council v Southern 
Rail Co. (1936) A C 511, at p 529] 

The general rule under the Statute of Elizabeth was that 
liability to be rated depended upon occupation at the date o] the 
rate, and the person rated as m occupation of the land at that 
date remained liable for the whole rate, although he ceased to 
occupy before the expiry of the period for which the rate was* made 
And a person who came into occupation after the making of the 
rate escaped Lability altogether, because it was illegal to add a 
name to a rate after its allowance by the justices, even with their 
^consent To remedy this inconvenience, Section 12 of the Poor 
Relief Act of 1743 provided ior an apportionment between outgoing 
and incoming occupiers ; but the Quirts held that if there was an 
interval between the departure of the old and the arrival of the 
new tenant, the former remained liable for the period until the 
new tenant came m To meet tins decision Section 16 of the 
JPoor Rate Assessment and Collection Act of 1869 provided for the 
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apportionment of the rate m the case of an occupier going, out of 
occupation ^ but the Courts held that the Section did not protect 
the outgoing occupier from liability to pay the whole rate unless 
he was succeeded by an incoming occupier who was liable to be 
sated. It was therefore enacted by the Poor Rate Assessment and 
Collection Act of 1869 ( Amendment ) Act of 1882 that “the out- 
going occupier shall be liable to pay so much of the rate as shall 
he proportionate to the time of his occupation, notwithstanding he 
may not be succeeded in his occupation by an incoming tenant " 
The injustice referred to m the penultimate sentence m the passage 
from the judgment of Lush, J , cannot, however, arise at the present 
day for, assuming the rate to be made for six months and the show- 
man to be “ m exclusive actual possession” for only a week, he 
would if rated be liable only for a} part of the rate proportionate 
to the length of his possession (Ryde VII Edn P 15 Footnote). 

“What amounts m law to occupation must vary accord- 
ing to the character of the premises in question, the nature 
of the holding, the intention of the alleged occupier and all the 
surrounding circumstances It is not perhaps possible, cer- 
tainly it is not desirable, to lay down by anticipation any defi- 
nition of the word 'occupation,’ nor to establish the circum- 
stances necessary to fulfil the definition.” [Lord Hewart in 
Hackney Borough Council v Metropolitan Asylums Board 
(1924) 131 L T 136; 22 L. G R. 397J. 

“To constitute occupation under the Statute of Elizabeth, 
there must be use and enjoyment of the property capable of 
being beneficial” [Lopez, L. J., in Smith v. New Forest Union , 
A c; 61, L T R, 870] 

*“ The result of numerous decisions is that m order to 
‘establish that some person is rateable! in respect of a heredita- 
ment, it is necessary to show that the hereditament is occu- 
pied, and that the occupation is of value to the occupier, who 
"has the exclusive right to regulate and control the occupation 
If these facts are established, then (subject to specified exemp- 
tions) such occupier will be rateable If the hereditament is 4 
unoccupied, or though it is occupied, if the occupation is of no 
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value to. the occupier, no one is rateable m respect of it. Tfiese 
questions are to a great extent questions of fact, but when the 
facts have been determined by the appropriate tribunal, the 
inference to be drawn from them is a matter of law.” 

An owner m possession is prime facie occupier unless the 
occupation is shown to be in some one else [Buckley, L J., 
in Liverpool Corporation v Chorley, AC (1912), 1 KB 287]. 

I. The primary element of occupation is possession But 
possession (i) should be distinguished from an 
easement or licence, (li) should be “attended 
with freedom from the control of a paramount occu- 
pation m a superior”, (m) should be sole and 
exclusive 

II The second: essential element of occupation is some 
amount of actual user, title being immaterial 

III The third essential element of occupation is that it 

should be of a permanent character with reference 
to time and to place 

IV Occupation ‘to be rateable must be capable of being 

beneficial 

(I) Without possession there can be no occupation : 

A person who has only an easement, or licence, or any 
thing short of possession of the soil, is not rateable 

This was recognised in Sir Anthony Earby's case which laid 
down that assessments are to be made according to * visible estates ’ 
The limitation of rateability to ‘visible estates' excludes incorporeal 
hereditaments (tithes and sporting nghts being exceptions) such as 
easements and licences in the nature of easements , but it is some- 
times difficult to say whether a given user of land amounts to occu- 
pation or only to an easement . m other words, whether the person 
it is sought to rate is, or is not, m possession of the soil (Rosher) 

(z) Easements or licences constitute incorporeal heredita - 
# ments, which are “ rights annexed to, or issuing out of, or 
exercisable on land and are not rateable unless made rateable 
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by ^statute, or unless used along with land, or unless the enjoy- 
ment of the incorporeal hereditament involves the occupation 
of land ” 

Thus there must be possession o f the soil as distinguished 
from an easement or licence , and the possession must be exclu- 
sive both of dominant control by superiors and simultaneous 
rights in equals before any person can be rateable as an occu- 
pier. If any one of these conditions is not satisfied m his case, 
he is not rateable A person may have the exclusive enjoyment 
of the occupation, the sole use of moorings for instance, and 
yet not be an occupier, because falling short of possession of 
the soil ; -while on the other hand, a person may be m posses- 
sion in the ordinary sense of the word, as for instance, a 
lodger, and yet not be an occupier because subject to a per- 
manent occupation by the landlord , or, he may escape rateabi- 
lity simply because the owner of the property, of which he is 
m fact the only person m enjoyment, has the right of granting 
similar privileges to others (Rosher) Blackburn, J., said in 
Ptmlico Tramway Co v Greenwich (1873) L R 9Q. B. 9: 
■" A person who has no more than a mere easement or right to 
go across land, or drive over it, would not be an occupier 
of the land and would not be rateable,” and in Watkins v. 
Milton-next-Gravesend (1868) L R 3 Q B 350 “ There 

may be a grant of many easements which! are conveyed solely 
to one person and yet do not confer any occupation, such as 
way-leave to carry coals from a colliery to the seashore, an 
important right confined to that colliery alone : that does not 
make the person who has the sole use of a! private way over 
the land rateable ; or m the more familiar case of a lodger <who 
has 1 the sole right to the use of certain rooms in a house * he is 
not made by that means rateable if the agreement is that the 
tenant of the house shall retain the possession, as m the general 
case of a lodging house he does, for the purpose of looking 
after the management of it * the lodger is merely the inmate 
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Whenever that happens, the lodging house-keeper is rateable*, 
although the lodger is the person m possession ; and although he 
would have a good action! against the landlord if he were to< 
put another lodger m occupation with him” 

But the mere existence of words of demise or words of 
licence m the document constituting title will not be conclusive. 
The general intention of the parties and the red substance of 
tM transaction are to be considered in preference to any mere 
isolated words or expressions 

Lodging Houses : 

In England a distinction is made between a “ common 
lodging house ” and a “ house let m lodgings ” A house can- 
not be a “ common lodging house ” if no payment of any kind 
is made by or on behalf of the persons admitted thereto If,, 
however, any such payment is made, such a house does not 
cease to be a “common lodging house” because it is carried 
on, not for profit but! for chanty. Again, it is essential that 
persons should be there harboured or lodged “ for less than a 
week at a time” or that some part of it should he let for a 
“ term less than a week ” Subject to these conditions a house 
will come within Section 76 (relating 1 to common lodging 
houses) of the Public Health Act of 1875 , if the main object 
of its owner or occupier is to supply lodgings in a common 
room to poorer classes But an institution like a convalesc- 
ent home or a hospital will be outside the Section , because of 
these the mam object is benefit to the health of the inmates ; 
the fact that the patients may sleep inside is a mere incident. 

[i Parkes v Talbot (1905) 2 Ch 643,] 

In Langdon v. Broadben (1878) 42 J. P. 56, it was held 
that a lodging house in which hawkers and persons of a similar 
class were received, stayed for various periods, had their meals 
in a common room and paid 6d a night was a common lodg- 
ing house within Section 76 of the Act 
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# Grove, J., said : “ There may be lodging houses resorted to by 
a higher class of persons to which the term k common lodging house ’ 
would not be applicable. The case does not find whether the 
lodgers occupied separate sleeping apartments But I do not think 
it is necessary to show that the lodgers are all herded together 
in order to bring the case within the statute Even if a common 
room is necessary to constitute a common lodging house, the evi- 
dence here shows that they all took their meals together ” 

Thus the expression “ common lodging house ” is restricted 
to a house or portion of it m which persons of the poorer 
classes are received for short periods and are allowed to inhabit 
a common room 

Section 3 of the Irish Common Lodging Houses Act of 1860 
defines a “common lodging house” as a house in which persons are 
harboured or lodged for hire for a single night or for less than a 
week at a time, or any part of which is let for any term less than 
a week. 

Lodging houses where there is no common room either for 
sleeping or for eating are not common lodging houses and do not 
require a licence as such under the London County Council 
Act of 1902. [London County Council v. Hcmkm (1914) 1 
K B 49Q] 

A lodging house need not be let m lodgings : it is such if it 
is occupied to any extent in common by members of more than 
one family. The persons lodging in the lodging house are 
lodgers whether they pay rent or not, and the owner of the 
lodging house receives them when he allows them to occupy 
the building.’ [Ammnath Mistry v Emperor (1918) 44 Ind_ 
Cas. 674J . 

In England the keeper of a lodging house is a person who, 
though not residing in the house either in person or by his agents 
exercises colourably or otherwise control over its managements 

In England the term “ lodger ” is applied properly and most 
frequently to a person who takes furnished rooms m a house, 
the landlord residing on the premises and supplying him with. 
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attendance ; it is applied sometimes also to a person who takes 
unfurnished rooms m a house and provides his own attendance 

A “ boarding house ” is a private house m which the pro- 
prietor provides hoard or lodging or both for paying guests 
Unlike a lodger, a guest in a boarding house has frequently 
not the exclusive occupation of particular rooms (Cf Aiyyan- 
gar, pp 619-622) 

According to Section 3(xx) of the City of Rangoon Muni- 
cipal Act ( Burma Act VI) of 1922 , a “ lodging house ” means 
a building or part of a building (a) which is let m lodgings, 
or (b) which is occupied to any extent m common by membeis 
of more than one family and the rent of which does not exceed 
one hundred rupees per month, or (c) which is let as a human 
habitation for a period of less than a month ; provided that 
this definition does not include hotels or boarding houses where 
the daily charge for board and residence is not less than one 
rupee . The keeper of a lodging house is defined as a person m 
charge of it and includes the owner for the purpose of any 
rules framed under the Act 

Section 2(8) of the United Provinces Municipal Act (II) 
of (1916) interprets a “lodging house” as including “a collec- 
tion of buildings or a building or part of a building used* for 
the accommodation of pilgrims and travellers” 

Whether there is rateable possession or not is a question 
of fact, depending on the circumstances of each case In some 
cases stress has been laid on ability! or otherwise to maintain 
trespass, as such ability also depends on actual and exclusive 
possession / 

Where a user exists which, unexplained, is consistent either 
with possession or with an interest not amounting to posses- 
sion, then the title by virtue of which such user exists may be 
looked to m order to explain the user and to ascertain whether 
it is to be referred to possession or easement If a person is 
de facto in the exclusive enjoyment of an hereditament, he is 
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puma facie an occupier but a reference to his title may show 
that he is merely a licensee. A person who is ostensibly an 
occupier may appeal to his title to prove that he is not one 
in reality t (Kosher) 

In R. V Smith , sub-nom , Smith \ St Michael's, Cam- 
bridge (.I860), 30 L. J. M. C 74, the tenant of a house sublet 
five rooms therein to the Board of Inland Revenue under an 
agreement whereby the rent was to include rates, taxes, gas, 
wood, coals and the provision of a person “ to reside on the 
premises to keep clean, light fires and attend to the same” 
The agreement used the terms “ rent ” and “ possession to be 
given ” It was held that the tenant of the whole house was 
rightly rated as the occupier of the whole 

Hill, J , said * There is no doubt that exclusive possession 
of a part only of a house may be given so as m effect to make the 
two parts of the house separate tenements , the question in the 
present case was whether such possession had oeen given ; and we 
are of opinion it had not , we think that we must look not 

so much to the words as the substance of the agreement f and taking 
the whole together, we think it must be construed not as a demise 
of the five rooms but as an agreement by which the appellant, re- 
taining possession of these rooms and keeping his servants there, 
bound himself to supply the other party there with fire and gas 
and attendance It is true that the exclusive enjoyment of the 
rooms is to be given , but that is the case where a guest m an inn 
or a lodger m a house has a separate apartment , or where a passenger 
in a ship has a separate cabin , m which case it is clear that the 
possession remains m the innkeeper, lodging-house keeper or ship- 
owner ” 

A guest at an inn has the right to exclusive possession of 
his rooms as against strangers ; and as against the inn-keeper 
as well, with the sole exception that the inn-keeper is entitled 
to enter by himself or his servants for such purposes as are 
manifestly implied in the relation of inn-keeper and guest, such 
as lighting fires, bringing in meals and other services of that de- 
scription. The inn-keeper has parted with the right of the ex- 
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elusive enjoyment of the occupation, but the qualified right ,ofi 
entry and the general 'control which he exercises amount to a 
retaining of possession and render him the rateable occupier. 

In Allan v. Liverpool and Inman v. Ktrkdale (1874) L R. 9 
Q. B. 180, where the appellants were owners of steamships using 
certain quay space,, sheds, etc, m the Mersey Docks, appropriated 
to thar use under a letter from the Dock Board, Blackburn, J. p 
said “ It is quite clear that what we have to see is whether or 
not the Board parted with the exclusive possession of the premises, 
the subject of the rate, to the persons who have been rated, m the 
one caste Messrs. Allan and in the other Mr Inman, so as to make 
them the occupiers ‘In order to ascertain this we must see what 
was the intention of the parties, and that depends not so much 
upon what words may have been used m the documents employed,. 
for the word ‘ let 9 may have been used without there being a letting 
and the word ‘let’ may have been carefully avoided and yet it may 
appear thast in fact the, occupation has been parted with. What we 
have to look at, taking all the circumstances together, is to see* 
whether or not, there was any exclusive occupation parted with by 
the Board to these persons.” This point was laid down again most 
precisely m Sutton Harbour Improvement Co v. Plymouth Union. 
(1890) 63 L. T. 772. 

‘It is only fair and reasonable that two persons should 
not, by virtue of any contract they may choose to make be- 
tween themselves, be able to evade contribution to the rates in> 
respect of a hereditament which would otherwise be rateable. 
The only question will be which of them is rateable. (Boyle). 

Among the circumstances that are considered in determin- 
ing the question of demise or licence, possession or easement,, 
may be mentioned (1) the liability to repair, since prima facte 
the person liable to repair is the person m possession But 
such liability is not more than pnma facie evidence. [Per 
Blackburn, J., in Watkins v Milton-next-Gravesend (1868) 
L R. 3 Q. B 350;] . Another circumstance is (2) payment of 
rates and taxes. If the owner of land is to pay them, it is 
evident that his intention was not to cijeate a tenancy but to 
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grant only a licence. In Mogg v. Yatton (1880) 6 Q B. D. 
10, where grass was sold by auction for grazing under condi- 
tions, the vendor agreeing to pay thej rates and taxes, it was 
held he was liable to be rated for the period for which the pur- 
chaser was granted the right to graze But see Bradley v. 
Baylis (1881), 8 Q. B D. 195, infra. 

(n) Secondly, possession must be free from the control 
of a paramount occupation in a superior . The original occupier 
may grant away something which appears like occupation, but 
if he retains to himself a right of (a) entry on or (b) general 
control over the property, he retains to himself a paramount 
occupation and is still rateable ; to be more precise, if he has 
made such a reservation, he has not parted with the posses- 
sion but has granted only the exclusive enjoyment of it A 
grantee who has not the right of excluding the grantor is not m 
rateable occupation. (Rosher) 

In v Monish (1863) 32, L J M. C, 245, the Royal Com- 
missioners of the Exhibition of 1862 allotted to the appellant (a 
refreshment contractor) a certain space, within the Exhibition build- 
ings for the sale of refreshments, of which he had the exclusive right. 
In accordance with his agreement he made cellars, lard on gas and 
water, erected counters and other fixtures and sold refreshments 
there, but it was held that he had “no such occupation as would 
make him liable to pay the rates, because he had no right to exclude 
the Commissioners." Wightman, J., said : “ To make the occupier 
liable, the occupation ought to be exclusive in its nature. Here the 
appellant could hardly have power to turn off the Commis/sioners 
and their friends if they had chosen to walk through the 40,000 
square feet of the Exhibition premises which had been appropriated 
to him. The Commissioners would have a right to walk over that 
part, leaving to the appellant his exclusive privilege of selling re- 
freshments. It seems to me that there was/ a mere grant of the 
licence to exercise the right of supplying refreshments within the 
space allotted to him .. but no such occupation as would make 
him liable to pay rates." 

In Smith & Son v. Lambeth Assessment Committee (1882) 

9 Q B. D. 585, affirmed in 10 Q B D. 327, it was sought to 
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rate the appellants as occupiers of bookstalls maintained by them 
on railway platforms under an agreement with the Railway Co. 
Cave, J , said . “ The persons they employ are to be under the 

control of the station-master They are thus controlled m their 
access, m the mode of enjoyment and in respect of the persons 
employed by them at the several stations. How then can it be 
said that they are tenants having exclusive legal occupation of the 
premises 

In London and North Western Rati Co v Buckmaster (1875) 
10 Q. B. 70 and on appeal 10 Q B 444, the defendant was m use, 
under an agreement, of stables belonging to a Railway Co The 
stables were situated within the curtilage of one of the Company’s 
stations and could only be approached by roads over which the 
Railway Company exercised control It was contended that the agree- 
ment amounted' to a) demise and passed the possession to the de- 
fendant, but on the strength of a clause by which the defendant 
agreed to observe and be bound by any bye-laws, the Company 
might, make for the government of their stations and premises, it 
was held in the Court of Queen’s Bench that the Company retained 
a power of general control m consequence of which the defendant 
was not m rateable occupation 

The decisions m both Smith & Son v Lambeth A C and L 
and N W Rdil Co. v Buckmaster were expressly over-ruled m the 
Westminster Case (1936) A C 511), part of which related to 
Smiths’ bookstalls at Victoria Station The agreement under which 
these stalls were held was made m 1929, but was m substantially 
the same form as the one m force when Smith v Lambeth was 
decided , and the only variations in the facts of the case were of 
no importance The House of Lords held that in Smith v Lambeth 
the true question was not considered, namely, the nature of the 
de facto occupation by Messrs Smith of the particular sites* m re- 
spect of which they had been rated, the Court of Appeal having 
considered only the wrong tests of whether they had sites demised 
to them or whether they had a title to occupy the particular sites 
fRyde, VII Edn , P 60). 

lodger versus Occupier : 

Though a ‘lodger” may be said in common language to 
“occupy” a room, the tenancy of a “lodger” generally does not 
—while the tenancy of a flat generally does— amount to what 
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the law regards as “occupation” m the sense m which that 
word is used m connection with rating (Ryde). The distinc- 
tion between a lodger and an occupier was thus stated by 
Blackburn, J, in Allan v Liverpool (1814) L, R 9 Q. B. 180* 
“A lodger in a house, although he has the exclusive use of 
the rooms in the house m the sense that no body else is to 
be there, and though his goods are stowed there, is yet not 
m exclusive occupation ip that sense, because the landlord is 
there for the purpose of being able, as landlords commonly 
do m the case of lodgings, to have his own servants to look 
after the house and the furniture and has retained to himself 
the occupation, though he has agreed to give exclusive enjoy- 
ment of the occupation to the lodger Such a lodger could 
not bring ejectment or trespass quare clausum fregit, the main- 
tenance of the action depending on the possession, and he is. 
not rateable” 

In Westminster Council v. Southern Rail Co (1936) 
A C 511, at 530, Lord Russell said “I cannot but feel that 
the position of the lodger in relation to rateability is an ex- 
ceptional one and is largely the product of practical consid- 
erations But it can, I think, be justified and explained when 
we remember that the landlord, who is the person held to be 
rateable, is occupying the whole premises for the purposes of 
his business of letting lodgings, that for the purpose of that 
business he has a continual right of access to the lodgers" 
rooms and that he, m fact, retains the control of ingress and 
v egress to and from the lodging house, notwithstanding that 
the power of ingress and egress at all hours is essential to the 
lodger” 

So the landlord of a lodger, though not rendering services 
like the inn-keeper, is yet the rateable occupier as he retains 
dominion and control over the building as a whole. 

The distinction between a lodger, who ts not rateable , and 
an independent tenant , who is rateable , is based on a principle 
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which applies to many classes of hereditaments very different 
from dwelling-houses. The general principle appears to be 
that where the occupier of a hereditament lets part of that 
hereditament to a tenant, the occupier remains rateable for 
the* whole, if he retains a general control over the part so let 
by retaining the control over the access thereto or otherwise ; 
but if he parts with that control, then that part which is let 
becomes a separate rateable hereditament for which the tenant 
is rateable as the occupier. By “control” is here meant a 
control which is exercised during the continuance of the tenan- 
cy and not merely a right to terminate the tenancy and to 
call upon the tenant to remove on short notice or without 
notice at all. A tenant in full occupation is rateable even 
though he be a tenant-at-will. 

The leading case, on the distinction between a lodger 
and an, occupier is Bradley v Bayhs (1881) 8 Q B E) 195. 
The case is founded on the same principle as the Westminster 
Chambers Case , R v. St. George's Union (1871) L. R 7 Q. 
B n 90, which is “the leading case mth reference to the rate- 
ability of the tenant of a flat ” The facts are very similar 
to those affecting most flats and the judgment applies to all 
similar properties. 

The Westminster Chambers consisted of seven blocks of build- 
ings, each with a front door which was the only entrance, and 
a separate! staircase. The blocks! were structurally divided into 117 
different sets of rooms, having no internal communication with each 
other and capable of separate and distinct occupation as offices 
or residences, each having an outer door opening on to the com- 
mon staircase and an inner hall or passage. The street door was 
kept locked at night, and a porter hired by the lessors resided 
m the basement of each block, and had a key of and access to 
the sets of rooms in each block “for the purpose of a general 
superintendence and as the servant of the occupiers respectively, 
by whom he was in some cases employed and paid for looking 
after the rooms.” The lessors provided gas for the staircases, 
water for the entire building and paid all rates and taxes. Each 
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-set of rooms was 'let’ for a certain time at a fixed rent under an 
agreement containing covenants by the * lessors ' to pay the rates 
-and by the 'lessees’ to repair internally, with power to the lessors 
to enter to paint externally and to inspect the condition and the 
use made of the premises, and a proviso for re-entry on non-pay- 
ment of rent or breach of contract. The premises were let subject 
to regulations, providing {inter aha ) that each entrance and the 
rooms connected therewith should be in the charge of a porter 
appointed and removed by the lessors , that one of the duplicate 
keys of each set should always be in the hands of the porter ; that 
the tenants should have the right, free of charge, to the general 
services of the porter whose duty it was to be m constant at- 
tendance, to clean the staircases, to light the gas, to receive and 
deliver letters' and parcels to the tenants, and to attend to the 
supply of coal It was held that the tenant of each set was sepa- 
rately rateable 

Cockbum, C J, said "The question in these cases always 
is whether there! is an occupation of a distinct and separate tene- 
ment by a person who inhabits' a portion of a house or building, 
.or whether he is merely an inmate under the landlord. - It is 
necessary to establish some criterion, and it is not always very 
.easy to find! one , but the one which has been adopted m such 
.cases, and which is perhaps the most convenient and the only one 
is, whether the landlord retains the control of tM outer door , 
and has shown by his retaining the control of the outer door that 
he has the control of the whole premises ; so that, although he 
may be liable to an action upon the breach of his contract to allow 
the tenant to occupy a portion of the premises so let to the tenant, 
yet the tenant could not maintain trespass against the landlord, 
because the landlord has retained m himself the dominion and 
control over the whole of the house I think the possession of 
dhd street door may be taken as the criterion, because it is only 
by the landlord opening and shutting the street door, or allowing 
it to be opened and* shut, for the ingres's and egress of the tenant 
-that the tenant can have the enjoyment of the premises ... (In 
the present case) the landlords have not reserved to themselves 
directly or mdiriectly, expressly or by implication, any nght to go 
into the apartments of any Off these people It is true that for the 
common protection and common convenience of all there is to be 
a porter, and the porter is to have a key of every one of these 
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sets of apartments, m order that if the necessity should ariate lie- 
may be able to get access to them But the porter is there only 
for the convenience and benefit of the tenants , the occupiers of 
these separate and distinct sets' of apartments, and he is not there 
for the purpose of securing to the landlords the entire control over 
the whole of thes$ premises so as to give the landlords the right 
at any time to go upon the premises without being subject to an 
action of trespass and as that is the criterion, and the ac- 

knowledged criterion, it is wrong to say that these houses are to 
be assessed in blocks so as to make the lessors liable ” [2? v St.. 
George’s Union (187,1) L R. 7 Q B 90] 

In Bradley v Bayhs , Jessel, M R„ thus illustrated the dis- 
tinction between a lodger and an occupying tenant where the 
owner of the house does not let the whole of it, but retains a 
part for his own residence and resides there, and where he does 
not let out the passages, staircase and outer door, but gives to the 
‘inmates’ (I use that term for my present purpose) merely a right 
of ingress and egress and retains' to himself the general control 
with the right of interfering— I do not mean actual interference 
but a nght to interfere— a right to turn out trespassers and so on , 
then I consider that such owner is the occupying tenant of the 
house, and the inmate, whether he has or has not the exclusive 
use of the room, is a lodger That is one extreme case Now I 
take another case where the landlord lets out the whole of the 
house into separate apartments and lets out each floor separately 
so as to demise the passages, reserving simply to each inmate of 
the upper floors the nght of ingress and egress over the lower 
passages, but parts entirely with the whole legal ownership for 
the term demised, and retains no control over the house * there, 
m my opinion, the mmates are occupying tenants' and are capable 
of being rated as such That is an extreme case on the other side , 
There will be an immense number of intermediate cases which can- 
only be dealt with as they arise Take such a case as the first 
of those before us' Does it make any difference that the inmates 
have latch-keys to the outer door and also keys to the inner door ? 
I think not I think they are still lodgers notwithstanding. Does 
it make any difference that the landlord does not reside there 
personally but has resident servants who occupy on his 1 behalf 
part of the house? I think not I think that the inmates are still 
lodgers Does it make any difference that the landlord does or 
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do£s -not repair ? I think not They are still lodgers. 

“On the other hand, suppose a landlord does not demise the 
whole of the house, but everything m it that can be demised except 
the staircases and passages etc, as to which he gives the inmates 
the right of ingress and egress 1 and exerases no control over and 
does not reside m the house I think the inmates are occupying 
tenants Here, again, does the fact of the landlord repairing or 
paying rates and taxes make any difference^ I think not Of 
course, he has a right to enter to make such repairs but still, in 
my opinion, that does not prevent the occupier being m rateable 
occupation”. 

In Kent v Fittall (1906) 1 K B 60, the landlord of a 
house resided in a pa^i of it but let out cthc~ parts, to se\eral 
tenants, each o f wnom had the separate use of the part Ie< 
to him ana the a^c m common with the other tenants and 
the landlord cr parts of the premises The landlord did not 
exercise any control over the parts separately let Gr tne joint 
user of the ports used m common It uas held that each of 
the tenants was entitled to the franchise as an “inhabitant 
occupiei ’ cf the part let to him and was not a ledger 

Collins, M R , smd ‘ It cannot be affirmed as a matter of 
law* that the co-exislence of the landlord as an occupier of another 
and a distant subject-matter is a bar to the claim of the tenant 
to a separate tenancy an} more than A the landlord lived next 
door or in tne next street The question treated as vital by 
the judges (in Bradley \ Bayhs ) is that of control It is not 
disputed that m dealm-g wuli the occupation of part of a dwe'hng 
house, .if the landlord i=> kving in the house, that fact creates a 
presumption mat the occupation of the other part is that of a 
lodger rather than that of an inhabitant occupiei But while 
that is the inference that may be drawn it is not a necessary 
inference of law and there is no authority that it is to be treated 
as conclusive ” 

Appropriation of a pari of a larger hereditament - Where 
parts of a dwelling house are sublet, the control of the cutci 
door has generally Deen held to be the criterion to determine 
whether the sub-tenants are to be regarded as rateable cccu- 
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piers, or as mere lodgers ; m other , words, whether the tenants 
are rateable for the separate parts, or the landlord is rateable 
for the house as a whole. A similar or analogous criterion 
was long adopted where the owner of a large hereditament 
had appropriated parts of it to the use of a person who occupi- 
ed a position comparable to that of a sub-tenant or a lodger. 
The following cases relate to such an appropriation of sheds, 
berths, and quay space within a system of docks • Allan v. 
Liverpool Overseers , Inman v Kirkdale Overseers (1874) 
L. R. 9 Q B 180; Rochdale Canal Co v. Biewster (1894)< 
2 Q. B. 852 ; to a permission to use stables within the gates 
of a railway station {London and N. W. Rail Co v Buck- 
master (1875) L R. 10 Q B 170, to a cemetery, where 
exclusive rights of burial (R. V St Mary Abbot's , Kensington 
(1840) 12 A and E 824), or plots of land for graves (. R . 
v Abne Park Cemetery Co (1873) L. R. 8 Q B 515) have 
been sold , to Messrs W H Smith and Son’s Bookstalls m 
Waterloo Station {Smith v. Lambeth , A C (1882) 10 Q B. 
327) ; to boxes and refreshment rooms m a theatre (R v. 
St. Martm-in-the-Fields {Inhabitants) (1842 ) 3 Q B 204) ; 
Curzon v. Westminster Corporation (1916) 80 J P 468. All 
these cases must now be read in the light of the decision of 
the House of Lords in Westminster Council v. Southern Rail 
Co. (1936) A. C 511, in which the whole question of when 
parts of a hereditament were “so let as to be capable of sepa- 
rate assessment” was exhaustively considered Two decisions 
at least which had always been regarded as of great importan- 
ce, namely, L and N W. Rail Co v. Buckmaster (1875) 
L R. 10 Q. B 70 and Smith v Lambeth A C. (188(2) 10 
Q B. 327, were expressly over-ruled, while others were held 
to be explicable only on the ground that the decisions depend- 
ed upon the view of the facts taken by thej judges concerned. 
The general principles established by the Westminster Case 
"-are contained in the following passages : “The general prin- 
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<ciple applicable to the cases where persons occupy parts of 
>a larger hereditament seems to be that if the owner of the 
hereditament ( bemg also in occupation by himself or his ser- 
vant )| retains to himself general control over the occupied parts , 
the owner will be treated as being m rateable occupation f if 
he retains to himself no control, the occupiers of the various 
parts will be treated as m rateable occupation of those parts.” 
{at P. 530). “There may be a rival occupancy m some per- 
sons who, to some extent, may have occupancy rights over 
the premises The question m every such case must be one 
of fact, namely, whose position in relation to occupation is 
paramount, and whose position in relation to occupation is 
‘subordinate ; but in my opinion the question must be con- 
sidered and answered m regard to the position and rights of 
the parties in respect of the premises m question, and in re- 
gard to the purpose of the occupation of the premises. In 
other words, m the present case, the question must be, not 
who is in paramount 1 occupation of the station, within whose 
confines the premises m question are situate, but who is in 
paramount occupation of the particular premises m question ” 
■(at P.529). 

In applying these general principles, certain subsidiary 
■rules have been established, which are summarised below, so 
that the earlier cases may be considered ini the light of them 
(1) For the control of the landlord to be paramount, his con- 
trol must be over the use of the premises appropriated ; in 
thisi respect, Allan v. Liverpool Overseers (1874) L R. 9 
Q B 180 and Rochdale Canal Co v Brewster (1894) % Q. 
B. 852 may be contrasted with Young v Liverpool Assess- 
ment Committee (1911) 2 K B 195 (2) The degree of 

control reserved must be examined with a view to seeing to 
what extent its exercise would interfere with the enjoyment 
by the occupant of the premises in his possession for the pur- 
poses for which he occupies them, or would be inconsistent 
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with his enjoyment of them to the substantial exclusion of 
ah other persons. (1936) A C 511, at P. 532 (3) The 

crucial question is what, m fact, is the occupation m respect 
of which some one is alleged to be rateable, and it is im- 
material whether the title to occupy: is attributable to a lease, 
a licence, or an easement (at P. 533). The substance of the 
document will, however, be important (4) Mere control of 
access without control over the user of the premises m 
question is not sufficient to negative occupation (PP 534, 533- 
4, 559) (5) That the tenant or licensee is made subject to 

bye-laws or regulations of the landlord, even if such bye-laws 
or regulations restrict the manner m which he may use the 
premises appropriated to him, will not of itself prevent the 
tenant or licensee from being rateable, at any rate if the re- 
strictions are m the nature of restrictive covenants such as 
may be found in ordinary leases (P 554) (6) The non- 

rateability of the lodger does not depend on the fact that the 
landlord still lives m the house but on the fact that he still 
retains control, for the purposes of his business, of the whole 
house (pp 536, 556). (7) What is material is not necessari- 

ly the terms of the grant but the de facto occupation, which 
may be greater or less than the terms convey , and the reser- 
vation m the grant of a right, which is never exercised m fact 
and could not be fully exercised without destroying the grant, 
may be disregarded (PP. 566, 567). Ryde, VII Edm 
P. 54 

Where a landlord lets out the whole of a house to diffeicni 
tenants reserving no actual control over it, if one tenant 
leaves and the landlord is thereby made to resume control 
over the unlet part, the other tenants do not, in consequence, 
become lodgers unless the owner resumes full control 
over the parts which remain let as if he comes to reside m 
the vacated rooms [ Ancketill v Bayhs (1882) 10 Q B. D. 
571] 
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' Occupation as a servant : 

By far the most common practice undoubtedly is not to 
attempt to rate either owner or caretaker of a house which is 
to let and this practice has been judicially approved [Berth 
v, Walthamston Overseers (1904), 68 J P 545]. 

As a lodger is not rateable on account of the paramount 
occupation of the landlord, so one who resides in another's 
house as his servant is not rateable Although actual posses- 
sion is necessary to constitute occupation, it does not follow 
that the person m visible occupation is the rateable occupier, 
eg, servant or agent. The servant has the use of the rooms 
but has no occupation distinct from and independent of that of 
his master , and the occupation of a servant as a servant , that 
is, for the purpose of carrying on his duties as servant of his 
master, is m law the occupation of the master, and the master 
is the rateable occupier 

A person may be a servant and yet not occupy as 
servant It was laid down by Mellor, J , m Smith v. Seghill 
(1875) L R 10 Q B 422 as follows: “The governing 
principle is that m order to constitute an occupation as serv- 
ant , it must be an occupation ancillary to the performance 
of the duties which the occupier has engaged to perform Where 
the occupation is necessary for the performance of services and 
the occupier is required to reside m the house m order to 
perform those services, the occupation being strictly ancil- 
lary to the performance of the duties which the occupier has 
to perform, the occupation is that of a servant, eg, the coach- 
man who is placed in rooms over the stable, the gardener who 
is put mto a house in the garden, the gatekeeper who resides 
in the lodge at a park gate, whose habitations are allotted to 
them for and whose occupation conduces to the better perform- 
ance of their duties, occupy as servants r [Dobson v Jones 
(1844) 13 L J. C P. 126] 
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The rule , says Rosher, for distinguishing occupation as 'Serv- 
ant from occupation as tenant may be stated thus : The occu- 
pation is as servant either (1) if it is reasonably necessary 
for or if it substantially facilitates the better performance of 
the duties of the service , or (2) if it is required by the em- 
ployer with a view 5 to the better performance of those duties*. 
In the words of Brett, J., " The principle by which the Court 
has been guided in dealing with this question is fully stated 
in Hughes v. Overseers of Chatham (1843), 13 L J.C.P. 44, 
as explained and enforced m Dobson v. Jones (1844) 13 L. J. 
C. P. 126 and further illustrated by the case of Clarke v» 
Overseers of Bury St * Edmunds (1856) 26 L J. C. P 12* 
The result of these three cases seems to be this, that where a 
person situate like the respondent is permitted (allowed, if so 
minded) to occupy premises by way of reward for his services 
or as part payment , his occupation is that of tenant, but that 
where he is required to occupy them for the better perform- 
ance of his duties, though his residence there is not necessary 
for that purpose, or if his residence there be necessary for the 
performance of his duties, though not specifically required* 
his occupation is not that of tenant” [Fox v. Dolby (1874) 
31 L* T. 478]. 

In Hughes v. Chatham , a master rope-maker in a royal dock- 
yard occupied, as such, a house m the dockyard, but his occupation 
being granted in payment of services, rather than for the purpose, 
of performing them, he was held to be occupying as tenant and not 
as servant and therefore rateable In Dobson v Jones , a house in 
the hospital infirmary was assigned to the hospital surgeon and under 
the hospital regulations all the officers had to inhabit the apart- 
ments assigned to them. It was held that, having regard to the 
nature of his duties, the surgeon was required to occupy with a 
view to their better performance and consequently occupied as serv- 
ant. Im Clarke v Bury St Edmunds, the keeper of the Guildhall 
of the borough occupied an adjoining house specially built as a hall- 
keeper's residence. The occupation was admitted to be part of the 
remuneration of his services, yet it was held that the occupation.- 
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was as seiVant, because he was required to occupy fox the better 
performance of his duties, and the second test was satisfied. 

‘ With regard to .the requirement of residence by the em- 
ployer, Mellor, J, said in Smith v Seghill (Overseers) (1875) 
L R 10 Q B 422 “ Required means more than the master 

saying ‘ you must reside m one of my houses if you come into 
my service ’ The residence must be ancillary and necessary 
to the performance of the servants duties and unless he is 
required lor that purpose to reside :n the house, and not merely 
as an arbitrary regulation on the part of the master, I do not 
think he is prevented from occupying as a tenant” 

Iq this case {Smith \ Seghill ), some colliery owners allotted 
^certain cottages free of rent to the colliers in iheir employ, g ving 
preference to the married men. If there were not sufficient hou-e^, 
an allowance was made to the manned men to as^.st them in pay- 
ing ihe.r rent Single men had no hou^e given to them but got 
the same wages as all other workmen vth no allowance for rent 
The occupation of those cottages was not a compulsory incident of 
the service, and refusal to reside would ha\e involved not the ioss 
of service but only of an allowance which was made to men whose 
turn had not come for the offer of a cottage, apparently to com- 
pensate them for having to reside at a distance The occupation 
being neither necessary for their duties nor compulsory, it w T as held 
to be the occupation of tenants, Mellor, J , saying - “ The colliery 
owners desire that the married w y orkmer should reside near the 
works but that doesi not change the relation between the parties; 
unless the men are required to live m the houses for the better 
performance of their duties, it does not convert the occupation of a 
tenant into that of a servant Here the occupation is not connect- 
ed with the performance of the employment and the appellants 
therefore occupy as tenants” 

In Corporation of Calcutta v The Province of Be?igal 
(Aug 13 1940), I L. R. Cal Vol I 1940, P 162, where the 
Commissioner of Police, Calcutta, resided in a Government 
house and, under the general rules governing Government serv- 
ants provided with residential houses by Government, 10 per 
centum of his salary ‘was deducted as rent per month, it was 
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held that his residence in the house was as a tenant and pot 
as a servant of Government 

The facts were that m ISOS the Government of Bengal re- 
presented to the Government of India that the Commissionei should 
be provided with an official residence suitable to his position, on 
the grounds that high rents prevalent m Calcutta had dissuaded 
him from renting a house suitable to his position and that he had 
preferred to live m clubs, which was derogatory to his position and 
had the effect of diminishing his influence and that public interest 
required that he should be easily found by those who required to 
see him on business or desired to pay him ceremonial visits — “acces- 
sibility in his case being a matter of first importance” — and that it 
should be made obligatory on him to reside m the house to be pro- 
vided at Government cost, paying a “ rent ” of 10 per cent of his 
salary. The Government of India acquired premises No 4, Theatre 
Road The general rules applicable to such residences did not make 
it obligatory on the Government servant to reside m the house but 
only made him responsible for the rent and left him free to sublet 
the Government quarters intended for his use R C Mitter and 
Lodge, JJ , said m the course of the judgment : 

“In order to decide the question whether a person occupies a 
house m the character of a servant or tenant, the material points 
to be considered are : (a) whether the person is required to occupy 
the house for the performance of his services, or (b) did he occupy 
it in order to their performance, or (c) that it was' conducive to 
that purpose more than any other house which he might himself 
have rented ( Hughes v Overseers of the Parish of Chatham (1840) 
134 E R. 479). The mere fact that a servant is paid' less wages 
or some deduction is made from his pay for the benefit of being 
allowed to occupy a houSe of his master would not make him a 
tenant [Bertie v Beaumont (1801-12), 16 East, 32] 

“The relationship of master and servant is not inconsistent with 
that of landlord and tenant. In our judgment the question whether 
the master's! house is a mere lodging provided for the servant or 
is left in occupation of the latter qua tenant must be answered by 
keeping m view not the form but the substance The evidence 
given by Mr Gordon (the Commissioner) was that he could per- 
form his duties as well by residing m another house In the house 
he sometimes held meetings' of public bodies of which he happened 
to be the Chairman, though the meetings could as well have been 
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held m his office and m fact some such meetings had been held in 
his office. Reception of ceremonial visits is no doubt one of the 
duties of the Commissioner, but his other duties are more important 
and more responsible “If residence in that house be only slightly 
more advantageous to the performance of his official duties, the 
case would not, m our judgment, come within the second or third 
proposition laid cown by T_ndai, C J , «n Hughes v Overseers of 
the Parish of Cnatham The ad"ayuage must oe a decisive one 
We accordingly hold that the Commissioner s occupation must oe 
regarded as that of a tenant, that the fan :ent vcjid be Rs 900 a 
month as found by the Chxf Judge e accordingly confirm the 
order of the learned Chici Juogc -enough not for the reasons given 
by him 55 

In the case of Corpcianon ot Calcutta v Shave Wallace & Co 
where a house owned by a partnership was occupied by one oj the 
par t/ie i s and there was ro evidence to show tnat the partner paid 
any cash rent or that he vas allowed to occupy the house m lieu 
of any bervmes rendered b\ him to the firm, the High Court cl 
Calcutta (Nasuu All and Blagden, JJ j , held that his occupation 
was that of one of the co-owners of the house and not that of a 
tenant and therefore the hou c e could rightly De assessed under Sec- 
tion 127(b) of the Capita Municipal Act Blagden, J, delivering 
concuirmg judgment said ‘ I should like to expie 5 ^ my opinion 
about this case in my own way out of respect to the able argument 
addressed to us on behalf of the Respondents but I do not thmK 
>t necessary to explore many of the attractive b> -w ays vhich ’he 
argument open- out before us . 

“The point as points should be, is really \ery snort E\er\ 
building m Calcutta — and lor tnat matter anywheie else,- -either 
is * ordinal ily let” or it is not This propo&iuon appears self-evident, 
but it as satisfactory to thmk that, so far as Calc :tta is concerned, 
we have the authonty of the Privy Council for it 

Every buildmg in Calcutta which is ordinarily let,' is, un- 
less exempt, assessable for rates under Section 127 ;aj of the Cal- 
cutta Municipal Act When a building is not “ordinarily let,” the 
question arises whether it was ‘built for the purpose of letting”. 
If so, it is assessable undei Section 127 (a), and if not, under 
Section 127 (b;, again unless it happens to be exempt 

It is clearly axiomatic that the foregoing categories oi DUilamgb 
are all-embracing and the only question here is whether No. 16, 
3 
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Alipore Road, is or is not “let” within the meaning ot the * Sections 
For if it is “ let ” at all, it is beyond question that it is “ ordmanh; ” 
let. Neither side suggests that this edifice was' “ built for the pur- 
pose of letting ” It is conceded that it is not exempt from assess- 
ment and further it is conceded that if it has been rightly ass'essed 
under clause (b) af all, the amount of the assessment is correct. 

“It is m fact occupied by a Mr. Stokes, the senior partner in. 
the Respondent firm resident m Calcutta The partner^ m that 
firm are its owners. There is no agreement between Mr. Stokes, 
and his co-partners that he shall live there for any fixed or ascer- 
tainable time He makes to the partnership assets no periodical 
contributions, which, even by analogy, can be termed “ rent,” in 
cash or kind He does employ himself m the partnership business, 
but not at his residence I dare say (there is no evidence about it), 
that he may sometimes take business papers home for perusal, dis- 
cuss business with a guest, or give telephonic instructions to his 
office, and so on , but no one suggests that the premises are in any 
real sense business premises. 

“The learned Judge of the Small Cause 'Court seems to have 
inferred that Mr Stokes gives his services m consideration for his. 
occupancy But, m the absence of any evidence about this, I 
should myself have thought that the natural inference was that he 
worked in the firm's business by virtue of his partnership m the* 
firm, 

“The partners have no present idea of permitting any one out- 
side their own number to live in the building and, if* Mr Stokes 
were to move out tomorrow, doubtless another partner would pro- 
bably move in Can an arrangement of this sort, between partners, 
be a “letting” within the meaning of Section 127 of the Calcutta 
Municipal Act? The word in its ordinary, though not necessary, 
meaning connotes the relationship of landlord and tenant. See 
Mayor, Aldermen, and Councillors of the City of Westminster V. 
Johnson (1904) 2 KB. 737. This relationship, m my opinion, is 
flatly inconsistent with that of co-owners 

“It is clear from Ellis V Joseph Elhs & Co (1905') 1KB. 
324, that a partner cannot he a servant of his own firm, so as to be 
at once employer and employed 

“Equally, I cannot see how he can be his own landlord. It isr 
true that for many purposes a partner acting as such has two capa- 
cities, (seq Chapter IV of the Indian Partnership A^t, corresponding 
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with. ^Section 5 and the following Sections of the English Act) . In 
relation to the firm’s business, he can simultaneously bind by con- 
tract his' partners as their agent and himself as a principal. It is 
also perfectly true that, like Henry VIII, he has a private life, and 
like everybody else “must live somewhere” But it does not follow 
that he can simultaneously act (a) as a partner and (b) as a 
stranger to the partnership. 

<f However, the Respondent’s main contention is that, as rating 
is a highly technical^ subject, the word “let” should not be given its 
strict legal meaning but be interpreted in a more loose and popular 
sense. I think myself that it may well be that “the man m the 
street” would o t might regard Mr Stokes as a person to whom 
No. 16, Alipore Road, had been “let” But I demur to the sug- 
gestion that “ the rr an m the street ” is the best person to construe 
a rating Act, or, m any way the final arbiter as to the correct use 
of language. I am confident that “ the man m the street ” usually 
thinks of a partnership as an entity distinct from its members, and, 
legally speaking, he is wrong m this 

“Moreover, I cannot see why, because rating is a technical sub- 
ject, we should make it more technical still by construing a word 
in an unusual way. Giving words a so-called “popular meaning” 
never simplifies anything , on the contrary, it almost always com- 
plicates matters A statute is, after all, a legal document and if a 
word is used m such a document which has a strict legal meaning, 
it should, unless so to do makes absolute nonsense, be given that 
meaning See as to this the remarkable decision of the House 
of Lords m Van Gruttert v Foxwell (1897) A C 668. 

“Moreover, pnma facie, a word is used consistently throughout 
a statute, and not here in one sense and there in a different sense. 
Elsewhere m the very Section with which we have to deal, the 
word “l*et” is used m what must be its proper and ordinary sense. 
As no inconvenience whatsoever (beyond a somewhat greater assess- 
ment on No. 16, Alipore Road) results from applying this principle 
in the present case, I can see no reason to depart from it. Indeed, 
in Section 3, clause 48 of the Municipal Act, the position of “ an ” 
—not ^the”— but “an” owner living in or otherwise using his 
own building” is contrasted with that, on the one hand, of a person 
liable to pay rent and, on the other hand, that of a rent-free tenant : 
and the two contentions of owner and tenant do seem to me mutu- 
ally exclusive. Mr. Stokes, m my opinion, exactly fits the descrip- 
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tion of “an owner living in his own building”. He is nqt, -in 
my opinion, a tenant,, or, if it be material, licensee either 

“For these reasons I agree m thinking that the premises in ques- 
tion are not “let* at all and consequently they cannot be “ordi- 
narily let” . and consequently they have been rightly assessed, and 
I agree that the appeal must be allowed with the result my learned 
brother stated. (That is, the assessment made by the Appellant 
Corporation is confirmed)”. (26-6-42)/. 

(lii) Possession should be sole and exclusive : Whatever 
rights and privileges over land may have been granted by the 
owner to any, person, that person will not be a rateable occu- 
pier, if the owner has the power of granting similar rights and 
privileges to others If the grantee can establish that he has 
not been clothed with exclusive possession, then the grantoi 
has not parted with the occupation One of them is rateable ; 
the question is, which one They cannot each succeed in clear- 
ing themselves from rateability. The rule! that sole and exclu 
sive possession is essential to rateability does not discharge 
those who occupy an undivided property as tenants-in-common 
or joint tenants (Rosher) 

Recapitulating what has been said above, to constitute pos- 
session which will be rateable, there must be not only, (1) 
possession as distinguished from easement or licence, (2) free- 
dom from paramount occupation but also, (3) possession that 
is sole and exclusive of even possible co-grantees as against all 
the world. 4 

(II) Actual User : The second essential element of rate - 
able occupation is some amount at least of actual user Mere 
legal possession is not sufficient of itself, but to constitute rate- 
ability, the person entitled to the possession must m addition 
take some measures, however slight, to make the land bene- 
ficial to himself 

“ The owner of a vacant house is in possession and’ may 
maintain trespass against any one who invades it, but so long 
as he leaves it vacant he is/ not rateable for it as an occupier. 
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If, However, he furnishes it and keeps it ready for habitation 
whenever he pleases to go to it, he is an occupier though 
he may reside m it one day m the year/’ [Lush, J., in R v. 
Si Pa/icras (1877), 2 Q. B. D. 581] ; because if the owner 
did not keep the furniture m the house, he would have to* 
keep it somewhere else, and he may therefore be regarded 
as making use of the house at least as a warehouse for the 
furniture Slight as such user may be, it is enough, when 
added to legal possession, to constitute occupation. [Bursledon 
v. Clarke (1897) 61 J. P 261] 

In Staley v Casileton (1864) 33 L J. M C. 178, a 
cotton mill was through a temporary scarcity of cotton not kept 
at work A person 1 was employed to clean the machinery and 
to keep fires alight to keep it dry. The owner contended that 
the mill, being idle, was not rateable; but he was held to be in 
lateable occupation on the ground that he was using the mill 
as a warehouse for the machinery that was m it. In such 
cases, the amount of assessment should be calculated with re- 
ference to the nature of the occupation A building found to 
be occupied as a warehouse should be assessed at its value as 
a warehouse and not at what its value would be if used as 
a dwelling house or for any other purpose. 

If an owner likes to abstain himself from any use whatever 
of his property, to let his house remain empty or his lands lie 
barren, he is not rateable But if; he occupies at all, he has 
no power by limiting his user to a part only of his property to 
limit correspondingly his rateability Actual us&r m respect 
o } one room is sufficient to convert legal possession into rateable 
occupation m respect of the whole house . But where a house 
was unoccupied but the gardens, stables and meadow attached 
to it were occupied, it was held that rates m respect of the 
house could not be enforced [Langford v. Cole (1910) 74 
J P. 229]. 

The decision of the High Court in Bayhss v. Chatters 
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(1940) 32 R. & I T. 48, from which there can apparently 
be no appeal, carries one stage further the principle that, when- 
ever benefit accrues to an owner from the possession of pro- 
perty, there is beneficial occupation thereof. Already it had 
been held that an empty warehouse kept ready for use as soon 
as sufficient goods were received to half fill it was m beneficial 
occupation ( R v. Melladew (1907) IK B. 192 (C A) ; 
and also that so was a boarding-house and a shop at a sea- 
side resort both closed during the off-season ( Gage v. Wren 
(1902) 67 J. P 32) ; Southend v. White (1900) 65 J P 7). 
And now it is established that a bungalow normally let fur- 
nished for short periods at a time continues m occupation 
when not so let, although the furniture is removed, the fire 
grate taken out and the water supply cut off Bayhss v Chat- 
ters actually marks an important step forward by comparison 
with the earlier cases, for it makes the owner the occupier 
although he is genuinely seeking to let the property to a third 
party, and although when such third party comes into occu- 
pation, he and not the owner will be the occupier ( Owen v. 
Lewis (1929) 10 R. & I T 4). It clears up the doubt which 
has been troubling Rating Authorities for long enough as to 
the liability of owners of huts and small bungalows actually 
used seasonally and remaining on the lands of the owners 
between lettings. The owner is tn occupation whenever there 
is no tenant This will not necessarily involve him in any hard- 
ship, for it is notorious that the rents derived from a bunga- 
low let for short periods are on a far higher basis than the 
equivalent annual rents, and it is only to be expected that 
they should cover the whole rating liability as well as the net 
rent to the owner. 

The decision also raises the question of whether there can 
be such a thing as no occupation at all While the difficulty 
of establishing such a state is undoubtedly enhanced, however, 
it would hardly seem that the view is justified from this new 
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.udgment that it can never arise Tins Bootle v Liverpool 
Warehousing Co ( 1901 ; 85 L T R 45 in which there was 
held to be no occupation, was cited and cistinguisned m it, 
and there still remains the old decision cf the Court of Appeal 
m Smith v New Forest (189C* 54 J P 324 In Bayhss v. 
Chatters it was evidently a matter of convenience and so of 
Peneht to the owner to deal with me property in tiie way in 
which it was dealt with and it v as en this that the Court 
held that there was evidence to justify the finding of the Justices 
that there was beneficial occupation 

One point m connection with the apoeal is worthy of note 
The expression “ beneficial occupation ’ was used tnrougheut, 
but the case really devolved on whether there was occupation 
at all and net on whether an occupation admAted was bene- 
ficial, when is not strictly a matter which can be raised on 
an application foi a distiess warrant R & I T 32 Feb 3, 
1940 p 63 

In R \ St Mary tic Le Si, Durham < 1791) 24 T R 477, ihe 
owner of a house contended that he ougnt to be rated for two rooms 
cmy Giose t J , *aid ‘ I consider the appellant as the occupjer 
Oi me whole house If a person were to shut up his garrets it 
would be no ground to exempt lum hem oeing r?ted for the whole 
house * In R \ Aberys/iulh (1808) 10 East 354, Lord Ellen- 
borough C J said There is no instance where a man is per- 
mitted to carve out the occupation of his hou^e .n the manner now 
attempted locking up one room and then another but using as 
much of the house as he found convergent This would mane a 
new system of occupation by subdivisions ' 

This rule, however, do^s net apply wheie the unused part 
of a house is m the separate occupation, of another person, or 
constitutes a separate rateable hereditament, as m the case of 
flats built under one too / Thus m R v Ponsonby (1842) 3 
Q B 14, Patteson, J, said : “ I am not aware that the Statute 
of Elizabeth has ever been held to mean that the same party 
must be rated for the w r hole of a house On the contrary, the 
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cases seem to show that there may be a rating for a part only. 
In Ayr v. Smallp&ace (1 Nolan's Poor Laws, 154) the Comp- 
troller of Chelsea College was held rateable for having apart- 
ments distinctly and separately to his use. So, from R v. 
St Mary the Less , Durham (1791), 24 T R. 477, it appears 
that different persons may be rated for distinct parts of a 
house. A house may therefore be divided into several different 
holdings.” 

Structural Severance. 

At one time! it was considered that structural severance was 
essential to the existence of distinct occupations, but this doc- 
trine has been exploded. [Allchurch v. Hendon Union (4891) 
2 Q. B. 436]. 

This case related to a house containing four rooms on the ground 
floor and five on the first floor , each floor was separately let to 
one tenant who had a joint use of the backyard and closet and used 
a separate staircase Lord Esher, M R, thus summarised the his- 
tory of the law in his judgment “The argument m this case is 
clearly made to depend upon this, that because there is no struc- 
tural division in this house, therefore, the occupation of each part 
of the house is to be treated as a joan< occupation of the people who 
do in fact occupy separate parts of the house Now the phras'e 
4 structural severance ’ is not a phrase which has anything whatever 
to do with occupation. It was a phrase invented by the judges 
at a time when in the Statute of Elizabeth} and m the Franchise 
Acts they were labouring to determine what was to be an occupa- 
tion which m one case would give a liability to be rated and mi 
the other the right to the franchise It was m use for a long time 
and it had so far got mto use that the legislature was obliged to* 
deal with it and has in fact done away with it, and has determined 
that, when dealing with occupation as the foundation either for a 
right or for a liability, you must look to the occupation and see 
what it is that is occupied I say distinctly that this whole 
matter of * structural severance’ is an exploded phrase and an ex- 
ploded doctrine for all purposes whatever The overseers must not 
only look at the outside of a house, but they must go into the house 
or inquire into the state of the house, and they must rate people 
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accoramg to their true and legal nghts m respect of that which 
they occupy So that the proper way of rating these people was to 
have rated each of them in respect of that part of the house, or 
of the thing which each separately occupies, which thing is not a 
chattel but is a thing which makes the peison who occupies it liable 
for rates” * 

The rule laid down by Lord Esher is that if a house is let 
in parts direct to the tenants, each tenement or part occupied 
is separately rateable 

The prevalence m modern times of the custom of building, 
flats, artizans' dwellings and similar small tenements under one 
roof, has perhaps modified the view of the law which would 
now be taken And if circumstances similar to those which 
existed m R . v St. {Mary the Less , Durham (1791) 4 T R 
477 were to arise again, it might possibly be said that the use 
of a kitchen cut off from the rest of the house amounted to a 
separate occupation and (if the rest of the house were absolu- 
tely unused) the rate could not be made upon the whole. If 
the rest of the house; is used {eg) for storing furniture, such a 
user amounts to occupation. In practice, a person who objects 
to be rated for a so-called “ empty ” house, frequently finds 
that the facts, rather than the law, are against him (Ryde, 
VII Edn 29 ) 

A Separate Rateable Hereditament . — It is sometimes said 
that the law 1 of occupation has developed and that the Courts 
are n6w far more willing to recognise the existence of two 
separate occupations and two distinct rateable hereditaments 
not physically separated than they were at one time In one 
case Lord Esher, M. R., even went so far as to say : “ I say 
distinctly this whole matter of structural separation is an 
exploded phrase, and an exploded doctrine for all purposes 
whatever.” {Allchurch v Hendon (1891) 2 Q. R. 436). The 
outstanding examples of this are, of course, telegraph wires, 
gas, water and electricity mains separately used from the 
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property through which they pass, moorings and the various 
buildings, sites for book-stalls, and show-cases and bare sites 
let off m Westminster v. Southern Railway (1936) H L The 
principle is well established in the case of flats and parts of 
houses used by different persons. And it has received an im- 
portant extension in recent times where parts of what is nor- 
mally a single hereditament have been let off and the owner 
has retained the remainder empty m his own possession. Thus 
in Langford v. Cole (1910) 74 J. P. 229, the owner was held 
not to he m occupation of an empty mansion when the grounds 
only had been let off And in the converse case of Phillips v. 
Yystradgynlais (1936) 24 R. & I. T 27, an owner was held 
not to be in occupation of out-buildings and part of a garden 
remaining unused in his possession, when the house to which 
they belonged and the remainder of the garden were let The 
inference to be drawn from the judgments is that the let-off 
part constituted a separate rateable hereditament 

It is important, however, to appreciate the limits of this 
principle. All the cases which have applied it related to parts 
of property -which have been let off to a person different from 
the occupier or owner of the ‘remainder Where such parts 
remain in the possession of such occupier or owner , the rule 
does not apply In such cases structural severance is a vital 
factor , and the part will not be a separate hereditament unless 
it naturally constitutes an independent unit. Structural sever- 
ance for the purpose of evading rates will not suffice In R. 
v Aberystwith (1808) 10 East 354, the owner of a house and 
shop was held still to be rateable for the whole, although he 
had closed the house and partitioned it off Lord Ellenborough 
said * “There is no instance where a man has been permitted 
to carve out the occupation of his house m the manner now 
attempted, locking up one room and then another, but using 
as much of the house as he found convenient This would 
-make a new system of occupation by sub-divisions ” Instances 
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in' this century of properties m one occupation being treated 
as single hereditaments include the railway station in North 
Extern Railway v. York (1900) 1 Q. B. 733, and the eight 
blast furnaces composing a single plant m Consett v Durham 
(1922) 20 L. G. R. 809. In both these cases it was said 
that whether the property is used for a single purpose and so 
composes one hereditament is a question of fact R & I. T. 
Vol. 32, June 22, 1940, p 387 

Agreements for Letting of Pioperty * — Where a part of 
property is held by one person from another, it is sometimes 
difficult to determine whether the effect of the agreement be- 
tween them is to give a separate exclusive occupation or merely 
to confer a licence to use or an easement not amounting to 
^occupation. The leading case on this point is now West- 
minster v Southern Railway (1935) affirmed m the House of 
Lords (1936) but important statements of principle are to be 
found m a number of other decisions, and m particular, Holy- 
well v Halkyn Drainage Co (1895) A. C 117 Lancashire 
Telephone Co v Manchester (1884) 14 Q B. D 267; 
Mitchell Bros v Worksop (1904) 69 J. P. 53; Young v 
Liverpool (1911) 2 K B. 195 (the judgment of Hamilton, 
J, notably, at p 213) ; and Roads v. Trumpington (1870) 
L R 6 Q B 56 '> From these it is possible to construct an 
outline of the rules of construction applicable in such cases 
Where premises are the subject of an agreement, the gene- 
ral principle is that the agreement itself must be looked at 
to determine who is the occupier and whether the premises are 
in separate occupation or still part of the rateable heredita- 
ment from which they are let off Regard must be had to (1) 
the contract and its terms , (2) the nature of the business 
carried on and the purpose for which the person other than 
the owner is in possession of the premises, and (3) the nature 
of the building and the user of it. All the circumstances of 
the case must be taken into consideration The form of agree- 
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meat, the fact that it conveys a lease, easement or licence, 
and an express provision that it shall operate only as a licence 
and not as a lease or a demise, will not be conclusive. Nor 
will the use of particular words, such as “ demise ”, “ lessees,” 
“tenants” “licensee,” “occupy,” “licence to use,” “permit 
to occupy and use,” ‘‘‘licence and liberty,” “agreement to let 
. . and to take,” and “ rent.” It is not the words or techni- 
cal terms but the substance and effect of the contract to which 
regard must be had The intention of the parties is a govern- 
ing factor. If the intention and effect are to give exclusive 
possession for sufficient time for the purpose for which the pro- 
perty is to be used , the grantee will be m separate rateable 
occupation , however it may be described in the agreement 
R & I T. 32, Apl 20, 1940, p 243. 

Title immaterial : In Holywell Union v. Hdkyn Drain- 
age Co . ( 1895) A C , Page 125, Lord Macnaghten said : 
“ Liability to rates is not 1 a matter of title The question in 
each case must be whether there is in fact such an occupation 
as, according to the Statute of Elizabeth and a course of deci- 
sions which have been recognised and established as law, 
carries with it liability for rating purposes ” ; Lord! Herschell, 
L C , said : “ The question whether a person is an occupier 
or not within the rating law is a question of fact, and does 
not depend upon legal title ” 

Although the amount of title a person possesses is, a rele- 
vant fact when the question to be decided is whether he is, or 
is not, m possession, yet if he is found to be as a matter of fact 
in exclusive possession, it is then immaterial whether he has. 
any title or not. (Rosher). 

In Cory v. Bristow (1871) 2 App Cas 262, Cairns, L. C. 
said “They (the appellants) are found m occupation of that which 1 
is to them a valuable occupation of this fixed property and are there- 
fore rateable to the relief of the poor, even though it might turn' 
out that their occupation is a wrongful one, or one the propriety o£ 
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which they cannot justify” See also the separate judgments of 
Blackburn, J , Mellor, J , and Lush, J., m Kittow v Lis heard Union 
(1874) 10 Q B 7 

A gas or water company which possesses mams buried m 
the soil is thereby de facto in possession of the space in the soil 
which the mams fill In R. v West Middlesex Waterworks Co. 
(1859 ) 23 L J. M C 135, Wight man, J., said . “ The decisions 
are uniform m holding gas companies to be rateable m respect 
of their mams, although the occupation of such mams be de 
facto merely, and without any legal or equitable estate m the 
land where the mams lie by force of some statute” 

Ryde, however, points out that it would be wrong to take 
these isolated passages apart from the rest of the judgments 
and that it would be wrong to infer that, m considering the 
question of occupation, the title of the person alleged to be 
the occupier is absolutely immaterial and may be left out of 
consideration He states the rule , which may be gathered 
from all the cases on the subject , as follows : “ Where there is 
visible physical possession of land, the absence of title cannot 
be relied on by the person in possession in order to escape from 
rateability, but where there are acts of user (not necessarily 
involving complete possession of land ) which are of an ambi- 
guous character, and may be consistent eithei with the nght 
to full occupation or with the 1 existence of a mere easement, 
then the title of the person using the land may be looked at 
in order to determine whether he is the occupier.” 

“ The rule may perhaps be expressed m other words thus * 
Title may be looked at to enlarge, but not to cut down, the 
apparent character of the use made of the land ; it may be 
looked at to see whether acts (which pnma facie may be done 
under a right to an easement or a licence) are done m the exer- 
cise of a right to possession, but title may not be looked at m 
order to show that the person de facto m possession enjoys a 
mere easement.” (VII Edn , page 80) 
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Possession' or acts of user by a trespasser will not make 
the owner rateable. [Crowther Smith v. New Forest Union 
Q889), 54 J, P. 324. 

In all cases where the question is whether the person rated 
for a part of a larger hereditament is an independent occupici, 
or is m a position analogous to that of a lodger, title must 
necessarily be looked at , for the acts of user on the part of 
the person rated are ( prima facie at least) consistent either 
with a separate and independent occupation by the tenant or 
with an occupation subordinate to that of the landlord title 
must therefore be looked at to understand the true character 
of the occupation. 

Thus m the Westminster Case , while holding that the form 
of the documents of title was immaterial, the House of Lords 
examined their substance, because the question, viz “whose 
position in relation to occupation is paramount and whose 
subordinate”, must be considered and answered m regard to- 
the position and rights of the parties m the premises m ques- 
tion (1936)| A. C, 511 at p 529. 

(Ill) Permanence : The third essential of rateable oc- 
cupation is that it should be of a permanent character In i?~ 
v. St Pancras (1871) 2 Q B. D 581, Mellor, J, said * “I 
agree with the opinion cited by Lord Hatherley in Cory v. 
Bristow (1877) 2 App. Cas 262 as 'that of Lord Campbell, 
C J , in the case of Forrest v Overseers of Greenwich (.1858). 
27 L. J M C 96, viz , that in order to be rateable, the occu- 
pation must be permanent m its nature. The word 'permanent 
may not appear in every one of the judgments delivered at 
various times as a description of the kind of occupation neces- 
sary, but in the particular cases where no reference is made 
to the quality of permanence as being a necessary element, the 
facts spoke for themselves with regard to this point” , Lush, 

J , said : “another element, however, besides actual possession 
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of the land is necessary to constitute the kind of occupation 
which the Act contemplates, and that is permanence.” 

It is difficult to frame a definition or to lay down a test of 
permanence which will cover all cases ; but it may be consider- 
ed m relation to (1) time and (2) place 

(1) Permanence as to time : An example of an occupation 
which is obviously temporary as opposed to permanent, when 
the intention of the occupying person is considered, is given 
by Lush, J., in R . v. St. Pancras (1877) 2 QBD. 581 : “ An 
itinerant showman who erects a temporary structure for his 
performances may be m exclusive actual possession and may 
with strict grammatical propriety be said to occupy the ground 
on which his structure is placed, but it is clear that he is not 
such an occupier as the statute intends . . . Thus a 
transient, temporary holding of land is not enough to make the 
holding rateable It must be an occupation which has m it 
the character of permanence , a holding as a settler* not as a 
wayfarer ” 

Similarly, if a man were to hire a piece of garden for six 
months to grow cabbages, he would not be exempted from 
payment of the rate on the ground that he intended to raise 
only one crop, as the land was to bd built on thereafter 

Nor does occupation fail m permanence merely because 
the user is intermittent 

In Birmingham Canal Navigation Co V. Birmingham (19 I. 
T. N. S. 311) Cockbum, C J., said with regard to an engine house, 
which was assessed at the rent which it was considered reasonable 
for the Company to pay from year to year and the engines in 
which were actually used on an average only about twenty days 
in the year,; at times dependent on the state of the rainfall “ It 
is only made available and put to a particular use on certain occa- 
sions or, if you like, m certain contingencies, nevertheless, it must 
always' be there , it has a certain value with respect to the land 
and the buildings} upon it and the machinery permanently attached 
to it, and in that respect I think it ought to be rated whether it is 
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used all the year of not” 

Opera houses or theatres and places of entertainment, used 
only during a season would, by parity of reasoning, be none- 
the-less rateable on that account. They, “even when no pei- 
formances are being given, are held to be occupied from the 
fact that the necessary furniture and appliances are within 
them. In making an assessment, especially m London, the 
liability; of a theatre to be empty is a contingency taken into 
^consideration.” (Crew). 

Nor does occupation fail m permanence merely on account 
of the shortness of notice by which it may be determined 

In Cory v. Bristow (1877) 2 App Cas 262, the conservators 
gave permission to the appellants to lay down! moorings m the bed 
of the Thames to the satisfaction of the cons'ervators “ and to re- 
main there on the condition that the accommodation be assessed 
and rent paid thereon and that the hulk be not used for storing 
coals.” The object of the hulk was to attach vessels while they 
were unloading their cargoes into lighters' It was argued that the 
fact that the user of the moorings might be determined by the 
conservators on a week’s notice showed that persons m enjoyment 
of them were licensees rather than occupiers y but Lord Hatherley 
said : ”It would bei a confusion of ideas to say that it interferes 
with the exclusive possession any more than a right of re-entry on 
the part of a landlord m certain given events could be said to inter- 
fere in any way with the nght of the tenant during the time he is 
holding. He is m beneficial occupation for a term though that term 
is limited by certain contingencies which may possibly determine his 
interest at an earlier period ” ; and Lord O’Hagan said * “ Until 
that notice was given, the conservators, if they had. ventured to 
intrude upon them (Messrs' Cory), would have acted illegally and 
been liable to answer in an action. For the time and subject to 
the conditions, Messrs Cory were exclusive occupants, as completely 
as if their occupation had been of their own fee simple estate” 
This part of Lord Hatherley s judgment, says Ryde, can only be 
reconciled with the decision of Mellor and Lush JJ., in i?. v 
St P oner as (1877) 2 Q B D 581 that “permanence” is an essen- 
tial element in occupation, by understanding that word as contrast- 
ed with H casual or intermittent possession ” 
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' In Westminster Council v Southern Rail Co (1936; AC, 
511, at page 529, Lord Russell said that rateable occupation 
involved “ some degree of permanence ” and contrasted a mere 
temporary holding of land 

A tenant-at-mll is a rateable occupier, although his ten- 
ancy is determinable at the will of the owner by a demand of 
possession 

Thus m R v Ponsonby (1842) 3 Q B 14, persons occupying, 
with their families and servants and their own furniture, rooms m 
Hampton Court Palace un which the Sovereign had ceased to re- 
side) by permission of the Crown, doing sach repairs after their 
first entry as were considered necessary dv the Crown surveyor and 
in some instances (but without the sanction or the privity of the 
Crow r n) allowed others on payment to use the rooms, were held 
rateable 

(21 Permanence a o to place . Occupation is not permanent if 
it is shifting m locality 

In R v Mon uon (1852 ) 22 L J M C 14, a floating dock 
oi cradle which floated at high tide and grounded at low' tide and 
was sometimes taken further out into deeper waters, was held not 
to be the subject of rateable occupation because it had no fixed 
locality but m Forrest v Greenwich » Overseers of) (1858) 27 L 
J M C 96, it was held that a floating pier which floated a: high 
tide bat at every low tide re c led cn blocks fixed for the purpose of 
receiving it was rateable 

In Spear v. Bodmin Union (1880) 49 L j M C 69 stalls in 
a market-house were let by the year they were movable , and 
after being removed when the market-house was us'ed for other pur- 
poses, such as bazaars and concerts, were not neces^anlv replaced 
on the identical spot though they were always arranged in the same 
order relatively to each ether It was held that the occupation of 
the renters' of stalls w r as not rateable because deficient m perma- 
nence as regards place , as there was no occupation of a definite 
portion of the ground It also failed to be rateable because it was 
not exclusive for the renters were entitled to the use of the stalls 
only on the fixed days and hours when the market was' held and 
they could not exclude other people from the use of the soil at 
other times But m R v Whaddon ( Ove r seers of) (1875) LR 10 
QB 230, “a perpetually shifting occupation ” of lard was held 
9 
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rateable under the following circumstances : A patent manure .com- 
pany obtained from the owner of certain lands a grant of the pri- 
vilege of entering on the lands and raising the copnolites, one of 
the terms' of the agreement being that, after having dbne so, they 
should level the surface and restore the top soil In the course of 
their operations the company gradually moved, so to speak, across 
the land, being always m the occupation of ten acres, on one-third 
of which the process of raising the coprolites* was going on, the 
remaining two-thirds being occupied by them for the purpose of 
fulfilling their obligation to restore the land to its original condi- 
tion But although there was a constant occupation of ten acres , 
the occupation was a perpetually shifting one for the company, as 
they extended their operations, took land at one place and restored 
it at another worked out The company were, however, held rate- 
able in respect of the occupation of ten acres 

Occupation is not permanent if there is no attachment to 
the soil as a fixture In certain cases there may be occupation 
of a permanent character as regards time and also as regards 
place m so far that the place occupied is always the same , 
and yet the occupation may fall short of permanence! because 
there is no attachment to the soil as a fixture 

“ Where the subject of occupation is not a surface area — 
which is the idea primarily suggested by the phrase ‘occupa- 
tion of land * — but only a small portion! of the soil, so much 
of it as contains a post, a, pipe or a rail, the element of per- 
manence or its absence is shown by the way m which the post 
etc, is connected with the soil It would be an abuse of 
language to say that the owner of a post lying upon the ground 
is thereby occupied of the ground upon which the post rests, 
however long it may be there , but if the post is inserted into 
the ground, or otherwise so attached to it that it cannot be 
severed from the land without breaking up the soil, it has be- 
come one with the soil and the owner of the post *is thereby 
occupied of the soil to which it is annexed ’* [Lush, J , mi?. 
V. St. Pancras (1877) 2 Q B D] 
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111 the Westminster Case (1936) A C. 511, (see supra) , 
though Smiths’ bookstalls were said to have “occupied sub- 
stantially the same sites for a considerable period, it was stated 
in evidence that they could m fact be moved about, subject 
only to disconnection of the lighting cables ” 

In Sheo N drain v Town Area Panchayat, Chibramau t where 
the plaintiff, a mukhtar practising regulaily m a Tahsil Court, used 
co spread a carpet at a particular place on the ground every day 
and advise his clients from there and had his name attached to 
that place, the Allahabad High Court held that toe plaintiff was an 
‘occupier of land within the meaning of Section 14 of the U. P~ 
Town Areas Act and could be rightly assessed to tax as s*uch. 
Young, J , said “The meaning of ‘occupy’ m Webster’s dictionary 
is ‘to make use ot, to hold or keep for use” By habit or) custom 
or by the leave or licence of the authorities , the plaintiff regularly 
occupied and made use of this particular spot of ground m the 
compound and used it as an office in connection with his profession 
as mukhtar . Section 14 gives the Panchayat the right to assess 
the occupiers of land either according to their circumstances or 
according to the annual value of their lands , where land occu- 
pied is of small value, permission is given to assess the occupier 
according to his circumstances This man cenainly occupies this 
portion of land just as clearly as a stall holder would occupy a 
stall in a market On this view of the statute the plaintiff clearly 
was properly assessed” (March 14, 1934) 

Ryde suggests that m dealing with cases where rateabihty 
is made to depend on physical attachment' to the soil, the object 
of the attachment may be looked at Thus the dropping of 
an anchor by a ship would not amount to an occupation of 
land, even though it might be firmly embedded m the soil ; 
but the placing of an anchor to carry the strain of a suspen- 
sion bridge would amount to occupation [Mitchell Bros Lid . 
v Worksop Union (1904 ) 69 J P 53,] In the latter case 
the anchor would be part of the land, m the former it would 
not In the latter case the annexation might be said to be 
“permanent” (e\en though the bridge was intended to be 
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merely temporary) , but m the former case it could not Taken 
in this sense, “ permanence may perhaps be said to be an 
essential element m rateable occupation* (VII Edn p 36). 

Beneficial Occupation. 

Briefly, “ beneficial occupation ” means any occupation for 
which the tenant would be willing to pay 

From the earliest rating times it has been held that occu- 
pation m order to be rateable must be beneficial 

The simplest case of beneficial occupation is the occupa- 
tion of a dwelling house by a tenant. Such occupation brings 
the tenant no profit, but it is still a valuable occupation to 
him, because he needs a house for himself and his family to 
live m , and to satisfy this need he; is willing to pay a rent 
for the house If the occupation were not of value to him, 
he would not be willing to pay a rent When a rent is paid 
for the tenancy of premises, then there is no difficulty m prov- 
ing that there is a beneficial occupation, the payment of the 
rent showing conclusively that the occupation ‘is of value, 
although the amiount of the rent may or may not be of im- 
portance for determining the rateable value 

In R V St Lukes, (1760) 2 Burr 1503, it was held 
that m this connection “ beneficial ” was synonymous with 
“ profitable ” The result of this decision was that many pro- 
perties escaped rating Frequent attempts were made to 
remedy the anomalies which ensued but without complete 
success 

The Parochial Assessments Act of 1836 laid down that no 
rate for, the relief of the poor shall be of any force which 
shall not be made upon an estimate of the net annual value 
of the several hereditaments rated thereunto ; that is to say, 
of the rent at which the same might reasonably be expected 
to let from year to year. It follows, therefore, that a pro- 
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perry, which is capable cf a rental value being placed upon 
it, is a property m beneficial occupation 

But the law on this point, says Rosher, was settled by the 
House of Lords after putting questions to the Judges in the 
Mersey Dock cases [Mersey Docks v Cah.eion also known 
as Jones v Mersey Docks (1865) 11 H L Cas 443] 

The House of Lords “ decided that trustees, who were consti- 
tuted by Acts of Parliament as the Mersey Docks Board and were 
appointed to maintain docks for the benefit of shipping frequenting 
the Port of Liverpool, were liable to be rai.ed as occupiers, thouga 
they dr etc no benefit from the occupation and occupied the docks 
cnly for the purposes of the Acts. Lcrd Chelmsford expressed sur- 
prise that the Statute of Elizabeth was still m need of interpreta- 
tion, but it was evident, he said, that the exact meaning of the im- 
f ortant word ‘ occupation ' m the rating clause of that Act must 
be regarded as hitherto an unsettled question It was there pointed 
cat that the words 'beneficial occupation/ which were some times 
used, did not appear m the Statute of Elizabeth, but that the 
words when used to describe the nature of the occupaton, which 
would support a rate, do not mean that the occupation should be 
beneficial to the occupiers, but that it is sufficient if the property 
be capable of yielding a clear rent ovei and above the necessary 
outgoings' 7 (Viscount Caldecote, L C J, m the North Riding of 
Yorkshire C V C v Redcar Corpoiation and Gmsborough Assess- 
ment Committee (1942) KB R & I T XXXV, Nov 1942, 
p p 376-377) 

Previously it had been held m several cases that persons 
who occupied as trustees and did net personally derive any 
pecuniary benefit or advantage from the occupation were not 
rateable But the Mersey Dock cases overruled the decisions 
which are there! collected and reviewed by Blackburn, J , and 
Boyles, J Lord Westbury, L C , said “ what is the occupa- 
tion of real property which is liable to be rated under the first 
Section of the Act of the 43 Eliz C 2 ? Having regard to 
the Parochial Assessments Act, it may be said m answer that 
occupation to be rateable must be of property yielding or capa - 
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ble of yielding a net annual value, that is to say, a clean rent 
over and above the probable annual average cost of the repairs, 
insurance and other expenses, if any, necessary to maintain 
the property in a state to command such rent It is m this 
sense that I understand the words 4 beneficial occupation ’ wher- 
ever it is said that to support a rate the occupation must be a 
beneficial one. For , on principle , it is by no means necessary 
that the occupation should be beneficial to the occupier It is suffi- 
cient if the property be capable of yielding a clear rent over 
and above the necessary outgoings ' ’ 

* Lord Cranworth said * “ If by beneficial occupation is meant 
any occupation of something valuable, something m its own nature 
beneficial to someone, I think it is fair to consider that word as 
impliedly included in the Statute It was not meant to impose 
the duty of contributing to the relief of the poor on any one, merely 
because he might be the occupier of a barren rock neither yielding 
nor capable of yielding any profit from its occupation But I can 
discover nothing either in the words or the spurt) of the Act exempt- 
ing from liability the occupier of a valuable property, merely be- 
cause the profits of the occupation are not to be enjoyed by him, 
01 by any one! on whose behalf he is occupying, but ate to be de- 
voted to the benefit of the public ” Lord Chelmsford) said “ If 
any occupier derives no benefit of any description from his occu- 
pation, it forms no part of the general ability of the parish, but if 
it is productive (although not profitable), there is nothing in the 
Act which requires the overseers to follow the produce m its sub- 
sequent application The receipt of it constitutes the visible ability 
of the occupier . 

44 The decision of this House in Jones v. Mersey Docks 
marks an epoch m the law of rating Many of the earlier deci- 
sions are tainted with this vice, that they proceed upon the 
supposition that lands held for public purposes are, on that 
account, not rateable This doctrine is now exploded, your 
Lordships* House having distinctly determined that the cir- 
cumstance that land is held by a public body for public pur- 
poses does not affect its rate-ability” (Lord Herscheil). 
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' “As was said by Lord Tenterden in R. v. SL Giles , York 
(1832) 1 L, J. M C 50, ‘If any profit be made , the appli- 
cation of it when 'made is immaterial as to the question of 
rateabihtyJ . I am of opinion that under the words of the 
43 Ehz C 2, every occupier of a tenement yielding profit is 
within the rating clause of the Statute, although the tenement 
be a public work for the general good of the realm and the profit 
be directed to be applied exclusively to its maintenance M In 
St Thomas Hospital v. Stratton (1845) 7 H L Cas 477, 
it was contended that the case of a hospital which receives 
no remuneration from the patients who use it, and produces 
nothing m the shape of profit, is thereby distinguishable from 
such a case as that of the Mersey Docks where tolls were 
received from their use But the House of Lords held, with- 
out calling for a reply to this argument, that nos such distinc- 
tion existed and that the hospital was rateable * Lord Chelms- 
ford expressing the principle to be that property of which the 
beneficial occupation was applicable solely to purposes, whether 
public or otherwise, from which the occupiers received no per- 
sonal benefit was rateable 

Briefly, the rule established by the Mersey Dock cases is 
that if a person is m occupation of a property which produces 
or is capable of producing profit , he is rateable on the value 
of the occupation, no matter whether profits are actually re- 
ceived or not, or what becomes of them when received 

The fallacy that pecuniary profit is essential to the exist- 
ence of rateability was “finally swept away by the decisions 
of the Court of Appeal m R v. School Board for London 
(1886) 17 Q B D, 738, Mayor etc of Burton-upon-Trent v 
Burton-upon-Trent Union or Burton Corporation v Burton 
Guardians (1889 ) 24 Q. B.. D 197 and by the decisions of 
the House of Lords in the London County Council's Sewers 
Cases or London County Council v Enlh and West Ham 
(1893) A C 562 and m West Kent Main Sewerage Board v. 
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Dartford Union (1911) A. C. 171. These cases show cleaily 
that 4 beneficial occupation ’ does not connote pecuniary profit ; 
but m order to create liability to rates , 4 beneficial occupation * 
is necessary , if by that term we mean an occupation which is 
of value to the occupier and for which a tenant will give a 
rent which is greater than the necessary outgoings for the main- 
tenance of the property. (Ryde, VII Edn, p 189) 

44 It has been laid down that the true test is not whether pecu- 
niary profit can be made out of the occupation but what is its value 
to the person concerned, measured I think simply by what he would 
be willing to give in order to obtain it.” [Viscount Haldane m 
the Port of London Authority v Orsett Union (1920) A C 273] 

“ Where a coal mine had been worked at a loss for some years 
and there was no sign of Improvement m the current year but the 
occupiers had entered into a new lease, it was held that they were 
rateable. ( Consett Iron Co Ltd v. N W Durham (1931) A C. 
396) 

Again, apart from the ultimate destination of the profit 
made being of no consequence for the purposes of rating, the 
property is rateable to the extent of the full amount of the 
benefit derivable from it m its existing condition, and irres- 
pective of the particular use made of it 

In R. v. Rhimney Rail Co (1869) L. R 4 Q. R. 276, Mellor, 
J , said * “ The appellants as sole occupiers of the wharves are 

liable to be rated in respect of the full rateable value of the pre- 
mises In their occupation without regard to the precise amount of 
benefit which they themselves derive from such occupation 
and we then [in R. v. Sherford, (1867), L. R. 2 Q. B 5031 point- 
ed out the fallacy of confounding the rateable value of the property 
occupied with the remunerative value to the particular occupier . 
The wharfage dues arise from the use of the land of which the ap- 
pellants are the sole occupiers and would, but for the arrangement 
between them and the trustees of the Marquess of Bute, greatly 
enhance the value to them That arrangement may be improvi- 
dent as regards their own interests but does not render the wharves 
themselves of less value.” 

The following passage from the judgment of Wright, J , 



RATEABLE OCCUPATION 


137 


in' London County Comal v. Hackney Borough Council 
(1928)' 2KB 593, says Ryde, indicates in the candsest and 
clearest form the considerations that arise upon this matter : 
“ That the plaintiffs are in occupation is not disputed. They 
are owners of the premises and no one else is m occupation, 
By their caretaket they are in visible occupation But occu- 
pation is not enough. The essentials to constitute rateability 
are stated by Lord Atkinson in Liverpool Corporation v. 
Chorley Union (1913) A. C p 208 (1) Does the appellant 

occupy this cemetery — that being the locus m question — for 
which he is rated 7 (2j If he does, is his occupation a thing 
of value? To make the plaintiffs rateable, both these ques- 
tions must be answered, mutatis mutandis, in, the affirmative.” 
(VII Edn p 17). 

In London County Council v Enth and Westham (1893) 
A C 562 it was held that “ beneficial ” was to be interpreted 
as “valuable” without reference to whether it was “ profit- 
able” or not. The test is : Is the occupier" s occupation a 
thing of value to him 7 If it is not, he is not rateable But 
for the purposes of this test it is not necessary that he should, 
or should be able to, make a pecuniary profit out of it. It 
is of value, for instance, if it gives him something which he 
wants, e g , a house to live m, or m the case of a local autho- 
rity a piece of land suitable for some works (eg , sewerage 
works) which it is bound to provide somewhere On the other 
hand, if by law the occupier must occupy the particular here- 
ditament but cannot benefit by his occupation, it is of no value 
to him But “ if it is merely by his own volition that he is 
not receiving a benefit which by law he might receive, then 
there is that which is called a potential beneficial occupation ” 
[Brett, J, m Hare V Putney Overseers (1881), 7 Q B D, 
223] 

In West Kent Mam Sewerage Board v. Hartford Union (191*1) 
AC 171, the earlier cases were discussed and it was decided that 
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severs whether overground or underground are rateable whenever 
the occupation is valuable (Scholefield) In O’Malley v. Congested, 
District Board (1919) 21 I R 28 it was held that the true test 
of beneficial occupation is not whether a profit can be made but 
whether the occupation is of value 

It is a fundamental principle that , if once profits are made, 
the ultimate destination of these profits is immaterial and the 
occupier is rateable for the full value even though he may be 
bound (either by contract or statute) to hand over all the 
profits to his landlord, or to devote them to public purposes 

Hence, if the occupation is productive of profit or capable 
of being so, it is immaterial whether the occupier does or does 
not benefit by the profit produced If for any reason the 
profit passes into other hands than those of the occupier, that 
does not discharge him from rateability It is not necessary 
to ascertain who is ultimately benefited by it. The occupier 
may even be a mere trustee! for the public without any per- 
sonal interest or he may have even made such an onerous 
contract that he retains none of the profit for himself 

The "public” is not a rateable occupier The owner of 
land dedicated to the public as a highway is not rateable for 
it, because there is no occupier of the land [ London Overseers 
v. London County Council (1897) A C 625] A public 
body m whom a property has been vested to be maintained 
by it for the use of the public at; large Is not the occupier of it 

Thus m Hare v. Overseers of Putney (1881) 7 QBD 223, where 
Putney Bridge (previously a toll bridge) was purchased by the 
Metropolitan Board of Works and the bridge was thrown open to 
the public free of toll, it was held that the Metropolitan Board of 
Works had no beneficial occupation of the bridge in respect of which 
they were capable of being rated, and that, therefore, as there was 
no succeeding occupier liable to be rated , the Bridge Company re- 
mained liable for the whole rate Bramwell, L J , said “No doubt, 
the property is m them (the Board), and the property draws to it 
the possession An action of trespass to the bndge would have to 
be brought by them, but that does not make them occupiers so 
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as to .be liable to be rated/' Brett, L J., said : “They are no more 
the occupiers of the bridge than the owner of a street is the occu- 
pier of a street after it has been dedicated to the public. It seems 
to me that the Metropolitan Board of Works have no power to do 
anything to or on the bridge except keep it up for the benefit of 
the public The public have a right to use the whole of the bridge, 
and have not merely a right of way across it. The whole bridge 
is to be kept up for the use and benefit of the public/' 

This decision was approved and the principle of it carried 
further by the House of Lords m the Brockwell Park Case , 
Lambeth Overseers v London County Council (1897) A. C. 
625 

There a special Act provided that the London County Council 
might purchase a park and should maintain it for perpetual use by 
the public for exercise and recreation , authorised the Council to 
enclose the lands or any part thereof “with a view to the better 
or more effectual preservation thereof for public license, to erect 
and maintain huts' and lodges for the accommodation of keepers 
and constables, and also such other buildings as the Council might 
think requisite for refreshment rooms, band stands, etc” These 
powers were exercised and the park with the buildings' was main- 
tained by the County Council. All the land m the park excluding 
the houses was open to the public at large during the day time but 
at night the gates were locked and the public not admitted ; but 
this was stated to be “ necessary for the protection of the park and 
to prevent its being turned to improper use at night 99 The special 
case stated that all the powers were strictly ancillary to the main- 
tenance of the park m perpetuity for the use of the public and 
that the necessary expenses of maintaining the park with the build- 
ings on it far exceeded any sums of money derived from licences 
for the supply of refreshments m the park or for grazing rights, or 
otherwise It was 1 held that the County Council w r ere not occupiers 
Lord Halsbury, L C , said I do not think there is here a rateable 
occucation by anybody Tne public is rim a rateable occupies and 
I think that one sentence disposes oj the rase I think the Putney 
Bridge is expressly m point and I can draw' no distinction between 
an artificial structure with a road over it for the u c e of the public 
and a park for the like purpose of allowing the public to go into 
it and use it The fact that the park is vested m the County Coun- 
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cil does not make them the occupiers The Comity Council were 
merely custodians and trustees for the public. It would be ab- 
surd to contend that wherever the legal estate is, there is occupa- 
tion. A road is vested in some one, but if a public road, there 
is no occupation of it any more than of a mile-stone or direction- 
post The house and the refreshment rooms are and must remain 
part of the park and are no more capable of or in fact subject to 
different considerations than the park itself ” 

“ Land dedicated to the public as a highway may rightly 
be said ‘to be “ struck with sterility ” . as long as the dedica- 
tion lasts, no tenant would give anything for the land, and it 
has no rateable value If a tramway be laid m the highway 
and power be given to charge for carrying passengers thereon, 
the highway is no longer completely struck with sterility— 
a tenant will give a rent for the tramway So too, if by Act 
of Parliament, a Railway Co , occupying its line solely for the 
purpose of making* profit, were prohibited from charging moie 
than certain specified rates, the restrictions which the lav/ has 
imposed on the profit-earning capacity of the undertaking must 
be considered” (Per Lord Herschell, L C m London County 
Council v Erith and Westham (1893) A C 562 at p 592), 
and so far as those restrictions dimmish the value of the under- 
taking, it may nghtly be said to be struck with partial steri- 
lity There is a distinction between a diminution of the 
value of the undertaking and a diminution of the profit which 
a particular occupier can make But a fallacy is involved in 
the application of the phrase to land which is occupied not for 
the sake of making profit out of the occupation but for, the 
discharge of a public duty which involves the occupation of 
land or buildings , it will give a rent for such land and build- 
ings, even though the occupation necessarily involves a pecu- 
niary loss The land has a value, though it produces no pro- 
fit. In the case of a sewage farm carried on at a loss, the value 
of such a farm is so great that the owners are content to forego 
the (comparatively) small amount of profit which might arise 
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from* the use of the land for ordinary agricultural purposes. 
The appropriation of the land to a sewage farm having made 
it more valuable than it was before, it is clearly wrong to 
contend that it is by that appropriation “ struck with sterility.” 
(Ryde, VII Edn pp 201-2). 

It may be suggested, says Ryde, that the ownership of 
the park by the County Council coupled with the exclusion 
from the park at night of all persons other than the servants 
of the Council was sufficient to make the County Council occu- 
piers of the park subject 'to the easement or right of entry 
during the day But the gates were locked at mght m the 
interests of the public — to protect the park for the public and 
to preserve public order — and m locking them the County 
Council acted merely 'as custodians and trustees for the use 
of the public ’ “ The case is therefore clearly distinguishable 
from the case of an owner and occupier of land used as a 
private road, who allows the public to use the road at stated 
times and at other times excludes them Ini such a case the 
exclusion is m the interests of the landowner and against the 
interests of the public” (VII Edn pp 33) 

A society incorporated by Royal Charter had among its objects 
the acquirement of land for the provision of playing fields. It ac- 
quired free-hold land by a conveyance containing a restrictive cove- 
nant that it should be used as a public ground for the purpose of 
the Recreation Grounds Act of 1859, but with a power of sale. The 
land was' used as playing fields by clubs for a small payment and, 
subject to certain restrictions, access was given to the public. The 
' receipts did not equal the expenditure and the society, having been 
rated at £3 ( 65 gross and £250 rateable value, objected to the assess- 
ment on the ground that that land had no rateable value as no 
tenant, subject to the same restrictions as the society, would give 
any rent for it It was held that as the restrictions were voluntary 
and partial and might be transitory, ike objection failed . [London 
Playing Fields Society v. Essex South-West Assessment Committee , 
(1930) 46 T L R. 631 ] 

“Would the property fetch money m the market if the 
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owner wished to let it 7 If he could let it only on terms which 
would give no benefit, none would occupy , but if the hypothe- 
tical tenant could benefit, but merely for his own purpose did 
not choose to do so, the premises might be said to have a 
potential value. The artificial character of the law developed 
by the Judges is shown by the fact that it does not extend to 
cases like the Droitwich case [Worcester Mayor , etc , v Droit - 
wich (1876) 2 Ex D. 49 ; 46 L. J M. C. 241]. There 
a piece of land m itself of very small, if any, value, had a 
large value given to it by an Act of Parliament when made 
the reservoir of the water works of a great company The Act 
also provided that, though the land be occupied for the pur- 
poses of a reservoir, the water should be supplied to consumers 
at such a price that the occupation, otherwise valuable m itself, 
was made comparatively valueless by the statute. It was held 
that the reservoir was not rateable If Parliament had declared 
that it should not be rateable , the decision was proper , but as 
it had not , it wds not unreasonable to suppose that the hypo- 
thetical tenant would have been as willing to take a lease of 
the reservoir as of the School Board premises ” [The Master 
of Polls in West Bromwich School Board v West Bromwich 
(1884) 13 Q. B D 929] 

The Rating of Temporary Huts — One of the practical 
difficulties of rating is that of determining when a hut erected 
for a temporary purpose has remained oi is expected to remain 
in position 1 long enough to be rateable At one time this pro- 
blem was complicated by the decision in Cleveland Bridge and 
Engineering Co. Ltd v. Darlington (1923) 21 L. G R 511, 
that such huts erected by a contractor on land of another per- 
son and to that person’s specification were not in separate 
occupation But this decision is now swept away for all but 
the rarest cases by that of the House of Lords in Westminster 
v Southern Railway (1936) And the mam question now is 
whether the facts approximate to the “transient, temporary 
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holding of land ” such as that of an itinerant showman visua- 
lised mi? v St Pancras (1877) 2 Q. B. D. 581, or with 
the more permanent form of occupation which gave rise to 
rateability m Mitchell Brs . Lid. v. Worksop (1901) 21 
T. L. R 156- In the latter case temporary huts erected for 
the accommodation of his workmen by a contractor construct- 
ing a railway, though readily removable, remained m position 
over a year. 

Huts put up during the erection of buildings constitute 
perhaps the commonest example of this class of case. Where 
the hut is used m connection with a single building, there are 
good grounds for treating it as not rateable unless the stay 
is exceptionally lengthy, for it will normally be only an addi- 
tion to a hereditament which is wholly m the possession of 
the contractor but is from the mature of its use not in: bene- 
ficial occupation Where, however, it is used m connection 
with the erection of more than one building, and in particular 
where a housing scheme is m course of construction, such prin- 
ciple can hardly apply, the period dunng which the hut re- 
.mains standing will normally be longer, and justification for 
separate rating is accordingly forthcoming With additions to 
existing properties which continue in occupation, a separate 
assessment may generally be called for also R & I T. Mar 
25, 1939, pp. 1904. 

Person Liable in England. 

Under the Statute of Elizabeth, the “ inhabitant ” of a 
parish, that is, the resident within it, was liable to be rated in 
respect of his property within the parish The liability of the 
inhabitant to be rated was abolished by the Poor Rate Exemp- 
tion Act of 1840, which placed the burden on the occupier, 
“since probably he is a person who can always be found.” 
This Act, m addition, excluded personalty from assessment and 
was made permanent by the Expiring Laws Act of 1922 Thus 
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“the poor rate is not a charge on land but a personal 
charge in respect of the land” [Rowls v. Cells (1776) ], that is, 
on the occupier or tenant ; so that if the rate is not paid, it is 
recoverable by distress and sale of the defaulter's goods and 
is not charged on the land ; again, “ if the owner is entitled to 
exemption but the occupier is not, the liability attaches , but 
if the occupier is exempt though the owner is not, no liability 
attaches” This liability is unaffected by any covenant be- 
tween landlord ,and tenant, if thereby the former undertakes to 
pay the rate. Primarily, the owner, unless he is also the occu- 
pier m possession, is not rateable. The rating authority can- 
not distrain the goods of the lodger, or a stranger, though 
found on the premises ; but can distrain the offender's goods, 
wherever found, even though in another county , and may seize 
plough-horses or other animals used for working the land But 
unpaid arrears cannot be recovered from a succeeding occupier, 
and an occupier going out or coming in, dunng the period for 
which a rate is made, is liable only for so much of the rate as 
is proportionate to the length of his occupation “But modem 
Acts have introduced the system often called ‘ compounding? 
under which the owner is made primarily liable m substitution 
for the occupier, either by compulsion or agreement ; though 
the rates may in certain cases be recovered from the occupier, 
if the owner has made default Where the owner is made 
liable under any statutory enactment, he must state the amount 
last demanded from him by the rating authority, either in 
demanding his rent or in giving a receipt for it” (Ryde) 
Outside London , in the generality of rating areas, the 
rating of owners instead of occupiers is regulated by the pro- 
visions of Section 11 of the Rating and Valuation Act of 1925 
Under Sections 1 and 2 of the Poor Rate Assessment and Collec- 
tion Act of 1869, the occupier of any hereditament let to him 
from week to week, or for any other term not exceeding three 
months, is entitled to deduct the rates which he has paid 
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against his rent, and he may not be compelled to pay more 
than a quarter’s - rent at one time or withm four weeks These 
Sections are m force m the country as well as in London Any 
provision in any local Act outside London, compelling an owner 
to pay or bear a portion of any rate m relief of the occupier 
without being entitled to any commission, reduction or allow- 
ance m respect of that liability, is preserved by Section 64(1) 
(c) of the Rating and Valuation Act of 1925. Under the 
4 compounding system , the rating authority may, by agree- 
ment in the case of hereditaments, the rents whereof are col- 
lected at shorter intervals than quarterly, and the rateable 
value of which exceeds £13, require the owner to collect the 
rates from the occupier and pay them over to the rating au- 
thority, and m such cases shall make him an allowance of 
5 per cent of the amount so recovered and paid and of 10 
per cent if the amount of rates be paid over before a specified 
date Again, if the owner of such hereditaments undertakes 
to pay the rates irrespective of whether the hereditaments are 
occupied or not,; he will receive an allowance of 15 per cent. ; 
but if he undertakes to pay the rates only so long as the here- 
ditament is occupied, the allowance will be 7\ per cent If 
the rateable value is £13 or less, the owner may be required 
to collect the rates from the occupier along with the rent and 
pay over the amount of rates to the rating authority (Sec- 
tion 11 of the Rating and Valuation Act of 1925) 

In London where a dwelling house is let out m parts and 
any structural alterations made do not convert the parts into 
separately rateable hereditaments, the building is rated as a 
single hereditament m the occupation of the owner This pro- 
vision (namely, sub-section 2 of Section 7 of the Representa- 
tion of the People Act of 1869), is still m force in London 
notwithstanding the Poor Rate Assessment and Collection Act 
of 1869 which “introduced a new system of rating owners in- 
stead of occupiers) which was limited to hereditaments of 
10 
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small rateable value, the maximum being fixed in the metro- 
polis at £20 ” 

The Poor Rate Assessment and Collection Act of 1869 , 
which is still m force m metropolitan boroughs, contains 
(among others) three sets of provisions . under Section 1 the 
occupier remains as before the only person liable to pay the 
rate ; under Section 3 the occupier remains liable as long as 
the premises are occupied and by force of the agreement 
which the owner of any hereditament, the rateable value of 
which does not exceed £20, may make with the Metropolitan 
Borough Council to pay the rates whether the premises are 
occupied or not and be allowed commission, the Council have 
the superadded liability of the owner; under Section 4 (1) 
the owner becomes liable instead of the occupier so long as 
the premises are occupied, as the Council may order the owners 
of all rateable hereditaments in the parish which include a 
dwelling house and to which Section 3 of the Act extends , no 
such order can be made which applies to less than all such 
hereditaments , and when such an order has been made, the 
owner’s notice that he is willing to agree must apply to all 
such hereditaments of which) he is the owner 

Under the Rating Act of 1874, Section 6 (2), the owner 
of sporting rights may be rated when these are severed from, 
the land, that is, let separately Under the Advertising Sta- 
tions ( Rating ) Act of 1889, the owner of land may be rated 
when the person permitting the use of the land for advertising 
purposes cannot be ascertained 

Persons Liable in India. 

In the City of Calcutta one-half of the consolidated rate 
on lands and buildings is payable by the owner and the other 
half by the occupiers, m instalments on or before the 15th day 
of April, July, October and January for the quarters com- 
mencing on the first day of each of those months [Calcutta 
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Municipal Act of 1923, (Sect 149)]. In the case of a trustee 
(an area of land occupied by a collection of huts), the entire 
consolidated rate, less one-eighth of such rate (as a set off 
against the cost of collection of the portion of the rate recover- 
able from the owners of huts and as a commutation of all 
refunds in respect of vacancy or demolition of huts) is paid 
by the owner of the busiee ; but this deduction is not allowed 
if the owner of the bustee is also the aimer of huts therein; 
and the owner of the land within the bustee may recover 
from the owner of each hut thereon (1) one-half of the con- 
solidated rate payable m respect of the land on which the hut 
stands ; (2) the entire consolidated rate payable in respect 
of the hut (Ibid Sect. 159). 

In the City of Madras , the property tax is payable by 
the owner of the assessed premises m two equal instalments, 
each instalment being payable within fifteen days after the 
commencement of the half-year to which it relates. [Madras 
City Municipal Act of 1919 (Sect 104)] 

In the City of Rangoon , the property taxes are leviable 
jointly and severally from all persons who have been either 
owners or occupiers of the building or land during the period 
for which any instalment of such property taxes is payable. 
In the absence of any agreement to the contrary between the 
owner and the occupier of any building or land, any general 
tax, in which is included the fire brigade tax paid by the occu- 
pier, is* recoverable by himj from the owner, and any lighting, 
conservancy, oi water-tax paid by the owner is recoverable by 
Mm from the occupiers [City of Rangoon Municipal Act of 
1922 (Sect 86)] 

In the City of Bombay , the property taxes are leviable 
primarily from the actual occupier of the premises if such 
occupier holds the premises immediately . from Government or 
from the Corporation or from a fazendar ; otherwise, they are 
leviable from the lessor if the premises are let, from the 
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superior lessor if they are sublet ; and from the person' in 
whom the right to let them vests, if they are unlet But if 
any land has been let for a. term exceeding one year and the 
tenant has built upon the land, the property taxes assessed 
upon the land and the building are pnmanly leviable from 
the tenant or his legal representative even if the premises be 
m the occupation of a sub-tenant [City of Bombay Muni- 
cipal Act (Sect. 146)]. The taxes are payable in two half- 
yearly instalments on the first day of Apnl and of October. 
{ Ibid (Sect 197),] 

Under the Bombay District Municipal Act of 1901 (Sect 
68) as well as under the Bombay Municipal Boroughs Act oj 
1925 (Sect. 85) the tax on buildings or land or both is levi- 
able primarily from the actual occupier if he is the owner, or 
holds it on a building or other lease from the Secretary of 
State for India m Council or from the Municipality, or on 
a building lease from any person ; otherwise, the tax is pri- 
marily leviable from the lessor, if the property is let ; from 
the superior lessor if it is sublet and if the property is unlet, 
from the person m whom the right to let vests. 

In the Central Provinces, the Punjab, Assam as well as 
Bihar also, the house or general tax is leviable primarily from 
the owner 



CHAPTER V 
Exemption from Rateabiiity 

It is a cardinal principle of rating that the burden of 
rates and taxes must fall equally upon all persons and pro- 
perty within the limits of an assessment area, except in cases 
specially exempted by statute For “taxation is the rule with 
every presumption to support it, while exemption is the ex- 
ception with every presumption against it”. (Vann, J, m 
People v. N. Y. Tax Commissioners). Hence we find that 
under the Poor Relief Act of 1601 , often called the Statute 
of Elizabeth, every holder of property, personal or real, had 
to bear a sharie of the burden of supporting the poor m pro- 
portion to his means : in other words, rates were to be levied 
equally and uniformly on real as Well as personal property 
The Poor Rate Exemption Act of 1840, however, exempted 
personal property from rateabiiity, so that the general rule 
now is that real property is rateable but that personal pro- 
perty is not, subject however, to certain exemptions These 
exemptions will now be indicated 

(1) Crown Property : 

In regard to Crown property “the following propositions 
seem to be established : — 

1 The Crown not being named in the Statute of Eliza- 
beth is not bound by it 

2 No rate can be imposed in respect of property in the 
occupation of the Crown by itself, or by its servants whose 
occupation amounts to occupation by the Crown. 

3. No rate can be imposed in respect of property occupi- 
ed by persons who are not, strictly speaking, servants of the 
Crown, if they occupy it for public purposes which are ere- 
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quired and created by the Government of the country and are, 
according to the theory of the constitution, administered by 
the Crown 

4. The exemption attaches although the property be used 
for purposes of Imperial Government in a particular locality 
only and although it be provided and maintained by means of 
funds raised by local rates 

5. Property occupied for 'public purposes’ is not exempt 
unless it comes within the foregoing;, propositions 

Section 64 (3) of the Rating and Valuation Act of 1925 
provides that in respect of hereditaments occupied by or on 
behalf of the Crown for public purposes, no gross value is to 
be entered m the valuation list and that where any contribu- 
tion is made by the Crown, the value upon which the con- 
tribution is computed is to be entered m the valuation list 

Section 107 of the Local Government Act of 1929 pro- 
vides that “any contributions made by the Crown in aid of 
rates m respect of any premises occupied by or on behalf of 
the Crown for public purposes shall be treated as money 1 paid 
as rates and m the case of any premises which, if in rateable 
occupation, would be agricultural, industrial and freight-trans- 
port hereditaments, the value upon which that contribution 
would, if this Act had not been passed, have been computed 
for the half-year beginning ori the first day of October 1929, 
shall be treated as the unreduced rateable value of the pre- 
mises, and the value on which that contribution is 1 computed 
for that half-year shall be treated as the reduced rateable value 
thereof ” 

Rates are , however , levied in respect of Crown private 
estates 

“The principal cases which may be cited as authority on 
the point are Jpnes v Mersey Docks (1865) 11 H L Cas. 
443 ; Leith Harbour Commissioners v Inspector of the Poor 
(1866) L.R. 1 HL Sc 17, Greig v Edinburgh University 
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<1866) L. R. 1 H L Sc 348 , and Coomber v Berkshire 
Justices (1883) *9 App Cas 61 

“It is the practice for many Government Departments to 
make a voluntary contribution m aid of rates m respect of 
property occupied m the service of the Crown But these 
payments are calculated upon a rateable value fixed by the 
Government valuer, and do not negative the existence of the 
exemption of the Crown. In one or two Acts, the exemption 
has by special enactment been wholly or partially taken away. 
(Ryde, VII Edn P 128) 

“The law is pnma jacie presumed to be made for subjects 
only and it is a well-recognised rule that the Crown is not 
bound by a statute unless named m it” The Crown being 
not named m the Statute of Elizabeth, it has been held to 
follow that when property is occupied by or for the purposes 
of the Crown, there is not an occupier within the statute ; 
there is therefore no one who can be rated In Jones V. Mer- 
sey Docks (1865) 11 H L Cas 443, which is perhaps the 
classic authority on the point, Blackburn, J., (delivering the 
opinion of the majority of the judges which was adopted by 
the House of Lords), stated the general rule as follows : “The 
•Crown not being named m the Statute of Elizabeth is not 
bound by it , and consequently, the overseers cannot impose 
a rate on the Sovereign in respect of land occupied by Her 
Majesty, nor on those occupied by her servants for Her 
Majesty This exemption depends entirely upon the occupier 
and not on the title to the property The tenants oj Crown 
property paying rent for it are rateable like all other occupiers 
and it has even been determined that where apartments m 
Hampton Court, a royal palace, were gratuitously assigned to 
a subject who occupied them by the permission of the Sove- 
reign but for the subject's benefit, the subject was rateable in 
respect of her occupation of this royal property. On the other 
hand, where a lease of private property is taken in the name 
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of a subject but the occupation is by the Sovereign, op her 
servants on her behalf, the occupation being that of Her 
Majesty, no rate can be imposed ” Blackburn, J , thus stat- 
ed the law ; ‘'Long series of cases have established that where 
the property is occupied for the purposes of the government 
of the country, including under that head the Police and the 
administration of justice, no one! is rateable in respect of such 
occupation And this applies not only to property occupied 
for such purposes by the servants of the great departments 
of State, such as the Post Office, the Horse Guards or the 
Admiralty, m all which cases the occupiers might strictly be 
called the servants of the Crown * but also to property 1 occu- 
pied by) the local Police, to county buildings occupied for the 
assizes and for the judges’ lodgings, or occupied as a county 
court or for a gaol In these latter cases it is difficult to 
maintain that the occupants are, strictly speaking, servants 
of the Sovereign, so as to- make the occupation that of Her 
Majesty, but the purposes are all public purposes of that kind 
which by the constitution of the country fall within the 1 
province of government and are committed to the Sovereign, 
so that the occupiers though not perhaps stuctly serv- 
ants of the Sovereign might be considered ‘in consimih 
casu ’ 99 

Lord Westbury, approving this opinion, said . "The only 
ground of exemption from the Statute of Elizabeth is that which 1 
is furnished by the rule that the Sovereign is not bound by that 
Statute, and that consequently when valuable property (that 
is, property capable of yielding a net rent above what is required 
for its* maintenance) is sought to be exempted on the ground that 
it is occupied by bare trustees for public purposes, the public pur- 
poses must be such as are required and created by the Govern- 
ment of the country and are therefore to be deemed part of the 
use and service of the Crown The result was that Crown property 
and property occupied by the servants of the Crown and (according 
to the theory of the constitution) property occupied for the pur- 
posed of the administration of the government of the country be- 
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came exempt from liability to poor rate.” (11 H. L Cases 504, 
supra ) . 

Ryde observes that the effect of the decision of the House 
of Lords in Jones v. Mersey Docks was to recall the Courts 
to the words of the Statute of Elizabeth and that it constitutes 
a great turning-point in a long senes of cases, as it over-ruled 
a number of cases in which exemption had been allowed in 
respect of property occupied for “public purposes ”, and adds 
that an exemption which rests on this ground alone cannot 
now be supported The general rule that the Crown is not 
bound by a statute, unless expressly named therein, applies 
even though special exceptions in favour of the Crown are 
inserted in It, for those exceptions may be regarded as having 
been inserted ex majon cautela, and not as being intended to 
exclude the application of the general rule The general rule 
applies to a section in which the Crown is not named, where 
other sections of the Act expressly name and bind the Crown 
[Perry v Eames (1891) 1 Ch 658] (Ryde VII Edn F 
129) 

In Coomber v {Berkshire Justices (1883) 9 App Cas 61, 
the justices of a county under statutory powers, by means of 
funds from county and police rates, erected Assize Courts and 
a county police station with offices and accommodation for 
constables living there and for prisoners. The buildings 
formed one block and were used for the administration of jus- 
tice and for police purposes Farts of the buildings were also 
used for holding county and committee meetings and various 
other occasional purposes but no rent was received. The 
House of Lords held that the buildings were entitled to exemp- 
tion 

Lord Blackburn said : “I do not think it can be disputed 
that the administration of justice, both criminal and civil, and the 
preservation of order and prevention of crime, by means of what 
is now called police, are among the most important functions of 
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Government, nor that by the constitution of this country these* func- 
tions do of common nght belong to the Crown . I do not say 
that the Assize Courts maintained by the county for the adminis- 
tration of the Queen’s justice in the Queen’s Court are quite so 
clearly occupied by the servants of the Crown as those Courts 
which are maintained out of the general revenues of the 

country Nor do I say that the police station maintained by the 
county for the maintenance of the police is quite so clearly occu- 
pied by the servants of the Crown as a barrack maintained for 
soldiers and paid for out of the general revenues of the country. 
But I think there is great reason for saying that both are main- 
tained for the purposes of the administration, or those purposes of 
the Government which are, according to the theory of the consti- 
tution, administered by the Sovereign 

This case decided also that buildings maintained out of 
local rates were exempt For. answering the objection that the 
county police is a local purpose and one of the local Govern- 
ment, Lord Blackburn 1 said * “ If this were so. it would be a 
reason for holding the premises assessable to the poor rate 
The general government administers law and justice 
and keeps order but it necessarily does it m different localities 
separately It is a purpose of the Imperial Government 
carried out in a particular locality but not the less a purpose 
of the Imperial Government ” In the same case Lord Watson 
said : " And seeing that m my opinion the administration of 
justice, the maintenance of order and the repression of crime 
are among the primary and inalienable functions of govern- 
ment, I have no hesitation m holding that Assize ‘Courts and 
police stations have been erected for proper government pur- 
poses and uses, although the duty of providing and maintain- 
ing them has been cast upon county and other local autho- 
rities ” 

Before the passing of the Local Government Act of 1888 , 
a great deal of the administrative business of each county was 
in the hands of the county justices nominated by the Crown 
who might for judicial purposes be regarded as servants of 
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th£ Crown The Local Government Act , however, transfer- 
red administrative business to the county council and it has 
been held that so much of the building as was occupied for 
administrative business was rateable, that so much as was 
occupied for purely judicial business of the justices was not 
rateable ; and that so much as was occupied partly for judicial 
business and partly for administrative business was rateable 
to such ant extent as it was used for administrative business. 
( Middlesex County Council v. St Geoige's Union (1897)* 1 
Q B 64 (Ryde, VII Edn 134). 

Though Crown property and property occupied for the 
purposes of public administration are not rateable, contribu- 
tions m lieu of rates are annually made by Parliament volun- 
tarily But exempted premises partly sublet to a county for 
administrative purposes are liable to be rated [Fife County 
Council v Kirkcaldy (1920) 57 Sc L. R 496] 

Prisons and Courts of Justice come under the exemption 
•extended to the Crown upon the general principle that the 
administration of justice and the repression of crime are 
“ inalienable functions of a constitutional government.” [Coom- 
her v Berkshire Justices (1883) 9 App 61] ; but a farm culti- 
vated by the convicts, a shop outside the pnson and a canteen 
within the prison were held rateable in Gambter v Lydford 
(1854), 27 L. J. M C 69. 

Ryde says that "the true test must now be taken to be 
whether the buildings are occupied by (or for the purposes 
'of) the Crown and that exemption does not depend cm the 
existence or non-existence of beneficial occupation ” (VII Edn. 
p 135) 

The Crown exemption extends to premises occupied for 
the purposes of the army [Lord Amherst V. Lord Somers 
(17880 2 T R 372 ; Jones v. Mersey Docks (1865) 11 H L. 
Cas p 508 ; Chare v Hart (1918) 83 J P 54] ; the militia 
[R v. Fuller (1855) 8 IE and B 365 ; R v Jay (1857) 8 E 
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& B 469] ; the volunteers [Pearson v Holhorn Union (1693)* 

1 Q B 369 ; Hornsey Urban District Council V Hennell 
(1902) 2 KB. 73] ; the territorial force [Wixon v. Thomas 
(1912) 1KB. 690] ; or County or other police [Jones v. 
Mersey Docks (11865) 11 H L Cas 443 , Coomb er v Berk- 
shire Justices (1883) 9 App Cas p 71J 

Store-houses , drill-halls , canteens and mess-rooms of a vol- 
unteer corps have been held exempt either by virtue of 26 & 
27 Viet C 65, or under the general law as property occupied' 
by the servants of the Crown for Crown purposes [Pearson 
v. Holborn Union Assessment Committee (1893) 1 Q.B 389] 
The test , says Ryde, which ought to be and has been applied 
in most cases dealing with the servants of the Crown is the 
same as that m deciding whether a person in the service of a 
subject is rateable for the House m which he resides : whether 
the officer is required as part of his duty, or merely permitted’ 
for his own convenience, to reside m the quarters assigned to 
him , m other words, is residence in the quarters part of the 
services which the officer is paid to perform, or is the provi- 
sion of the quarters merely a part of the remuneration for 
those services 7 But, adds Ryde, all the cases are not easily 
reconciled with this rule or perhaps with any one rule (VII 
Bdn. p 140) 

A series of cases laid down! the principle that, where the 
user of premises occupied for Crown purposes was to any 
material extent for the benefit of some person other than the 
Crown, the premises were rateable to the extent of that bene- 
fit [cf Worcestershire v Worcester (1897) 1 Q B 480]. In 
the case of a residence , the rule was that a person was rate- 
able for the excess of accommodation provided , taking mto 
account the requirements of a person of his station in life and 
disregarding a (trifling excess [R v Stewart (1857) 27 L. 
J M. C 81 ; R. v Terrott (1803), 3 East 506 ; R v. Fuller 
(1855), 3 C, L. R 872] The decisions upholding the exemp- 
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tion^of houses used for military, prison and police purposes 
were almost all qualified by the condition that there must be 
no excess of accommodation A volunteer drill hall let from 
time to time for concerts and other entertainments was pre- 
viously held to be rateable m so far as it was used for other 
purposes [Rayner v. Drernti (1900), 68, J P 220] 

These decisions must now be read subject to Sec. 64 (3) 
(a) of the Rating and Valuation Act of 1925, which provides 
that “no gross value shall be determined or entered in the 
Valuation List m respect of “any hereditament occupied by 
or on behalf of the Crown for public purposes ” It has now 
been held that this means that no value at all may be ascrib- 
ed to any hereditament which is used substantially for Crown 
purposes, notwithstanding any subordinate user And under 
that decision a territorial drill hall was held not rateable in 
respect of company dances held once a week m winter, to 
which the public was admitted on payment, [Derbyshire 
Territorials v. Derbyshire (1935) 22 R & I. T. 286], although 
it was also held that the dances were for military purposes, 
being intended to stimulate recruiting and to keep the men 
together It is not easy to assess the effect of this decision 
on the valuation of a county hall, which in most cases "will 
be used predominantly for administrative business, (R. & I. 
T* Aug. 5, 1939, PP. 86-87) 

Liability to rates in the case of property acquired by the 
Crown has, for example, been expressly preserved by Act of 
Parliament either to the full extent or to the amount at which 
the land was rateable at the date of such acquisition or at the 
date of the passing of the Act Thus by Section 22 of the 
Telegraph Act of 1868 (31 and 32 Viet. C 110), “all land, 
property and undertakings purchased or acquired by the Post 
Master General under this Act shall be assessable and rateable 
in respect to local, municipal and parochial rates, assessments 
and charges at sums not exceeding the rateable value at 
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which such land, property and undertakings were properly 
assessed or assessable at the time of such purchase or acquisi- 
tion/" Ryde points out that this Section which at first sight 
appears merely to impose a liability has been construed so as 
to create a partial exemption ; for it has been held [Overseer's 
of St Gabriel , Fenchurch v Williams (1886) 16 Q B D, 
649J that the Section applies to property acquired under this 
Act, after all use for the purposes of the Act has ceased and 
the property has been let to a tenant ; that notwithstanding 
the Section, there seems to be no means of enforcing payment 
of rates against the Postmaster General and he can (m effect) 
pay as little as he pleases, as he did m R v Postmaster Gene- 
ral (1873) 28 L J 337, m which he tendered a smaller sum 
than the rates demanded, saying that the Treasury refused to 
sanction the payment of any larger sum ; when the parish 
authorities applied for a mandamus to the Post Master Gene- 
ral to pay the larger sum, the Court of Queen's Bench refused 
to grant the mandamus (VII Edn 146-147). 

Reformatories and Industrial Schools : In R V. West 
Derby (1875) LR 10 QB 203, decided after Jones V. Mer- 
sey Docks, it was held that an industrial school supported 
partly by charitable contributions and partly by a Govern- 
ment grant was not exempt. 

In Tunnichffe v Overseers of Birkdald (1888)' 20 Q R~ 
D. 450, it was held that a reformatory school founded and 
managed by private persons and supported partly by charit- 
able contributions was! not exempt Ryde points out that the 
judges, however, did hot agree whether the reformatory could 
be regarded as a prison or not In Durham County Council v. 
Chester-le-Street (1891) 1 Q B 330, it was held that the 
Crown exemption did not extend to an industrial school found- 
ed by justices by means of money borrowed on the security 
of the county rate and maintained partly out of a Government 
grant, partly out of the proceeds of the boys", work and 
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partly out of the county rate, the school having been managed 
(since the passing of the Local Government! Act of 1888) by 
the County Council instead of the justices This transfer of 
management from the justices under Section 8 of the Act was 
held to make it clearer than before that the school was not 
occupied by 4 servants of the Crown 

Ryde observes that these two cases m which a building 
sornewhat of the nature of a prison was held rateable may 
be reconciled with the rule laid down m Coomber v Berkshire 
Justices (1883) 9 App Cas 61 by saying that the two cases 
dealt with institutions which owed their origin to voluntary 
effort, and were not founded by persons on whom the law had 
laid the duty of providing such buildings ; so that even though 
a Government grant might be made to the institution when 
founded, the Crown could not be regarded as the founder; 
that it is apparently on this view that it has been held at the 
London Quarter Sessions [London County Council V Camber- 
well Borough Council (1910)] that places of detention pro- 
vided by the London County Council as the “police authori- 
ty” under Section 108 of the Children Act of 1908 are not rate- 
able ; it being the duty of every police authority under the 
Section to provide such places of detention to which children 
or young persons' may be sent under the Act either before or 
after conviction. The test laid down m Coomber V. Berkshire 
Justices , adds Ryde, was whether the occupier was using the 
premises for purposes which by the theory of the constitution 
were purposes of the Crown ; and not whether the occupier 
undertook to carry out those purposes voluntarily or in dis- 
charge of a duty. In one sense, the officers and men of the 
army and navy, as well as the volunteer forces [Pearson v. 
Holborn Union (1893) 1 Q. R 389] are persons who have 
voluntarily undertaken the work which they perform ; yet the 
buildings occupied for the performance of that work have 
been held to be occupied for the purposes of the Crown (VII 
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Ed a P. 138), 

(li) Ambassadors’ Houses : Ambassadors and foreign 
envoys and persons m their suites are by international law 
exempt from rates, as they are not amenable to the jurisdic- 
tion of tribunals in the countries where they reside as ambas- 
sadors and the payment of rates cannot be enforced against 
them. The Diplomatic Privileges Act of 1708 (which was 
passed in consequence of the arrest of an ambassador of Peter 
the Great for debt and “to prevent the like insolencies m the 
future”) was “declaratory of the law of nations” and makes 
void “all writs and processes whereby the person of any am- 
bassador or other public mimster of any foreign prince or 
state”, or the domestic servant of such ambassador and minis- 
ter, may be arrested and his goods and chattels seized or 
attached. There being thus no means of enforcing the poor 
rate against the ambassadors and their servants, it follows 
that the houses occupied by such persons cannot be effectively 
xated. The exemption attaches to the occupier and not to 
the thing occupied and is closely analogous to Crown exemp- 
tion A house belonging to a foreign ambassador and let to 
a stranger, being an ordinary British subject, would not be 
•exempt The privilege of a foreign minister or ambassador 
may however be waived with the consent of the Government 
appointing him [Suarez v Suarez (1918) 1 Ch 176]. The 
exemption extends to a member of the official staff of an em- 
bassy but does not extend to Corisuk [Viveash v Becker 
(1814) 3M&S 284] The Metropolitan Police Act of 1829 
provided that in the case of any hereditaments within the 
metropolitan police district occupied by an ambassador, or 
any other person not liable to the payment of poor rate, all 
moneys payable by the occupier of such hereditaments for 
the purposes of the police shall be recoverable from the land- 
lord or owner who shall for this purpose be deemed the occu- 
pier. 
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* (Hi) A University has a rateable occupation of its pre- 
mises though created by charter from the Crown. In Greig v. 
University of Edinburgh (1868) - L. R 1H L Sc. 348, it was 
contended that the buildings of the University were exempted 
on the ground of “Crown Privilege” — that the University was 
created by royal charter and that the Crown was the visitor. 
But exemption was refused on the ground that the performance 
of the functions of a University is no part of the duty of the 
Crown and that therefore those who perform them cannot be 
considered to do so as the agents of the Crown. 

“ Nobody will contend that the functions of a University — to 
teach, to instruct, to confer degrees, — are functions involved in the 
administration of the government of the country They are per- 
fectly distmpt , and it is impossible therefore to bnng the functions 
of a University within the proper meaning of Government purposes ; 
and if so, it is impossible to hold that property granted by the 
Crown to the University, or for the purposes of a University, is 
property granted for the service of the government of the country” 
(Lord Westbury) 

The properties! of the University are rated upon the basis 
ot rent at which they would let on a yearly tenancy ; but it is 
almost impossible to find what the rent is since these proper- 
ties are not in the market nor have they any profits upon 
which to justify a rent (Crew, X Edn p 146) 

The University of Oxford is exempt from liability to rates 
in respect of the occupation of the Bodleian Library, the 
Divimty and other Schools, the Convocation House, and Law 
School, the Clarendon buildings and the University Galleries, 
such occupation being necessary for the purposes for which 
the University was created, viz , the advancement of national 
religion and learning, and appearing not to be used for any 
quasi private purpose inconsistent with the public purposes of 
the University The Colleges, college chapels and college 
libraries, though used exclusively for the purpose of collegiate 
instruction, discipline and worship, are nevertheless subjects of 
11 
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rateable occupation [In re Oxford Rate (1857) 8 E, and 
B. 184) (Crew, X Edn 146] 

(iv) Literary and Scientific Societies : Section 1 of the 
Scientific Societies Act of 1843 (6 & 7 Viet C 36) gives 
exemption to land and buildings “belonging to any society 
instituted for purposes of science , literature or the fine arts 
exclusively, either as tenant or owner, and occupied by it for 
the transaction of its business and for carrying into effect its 
purpose, provided that such society shall be supported wholly 
or in part by annual voluntary contributions and shall not, 
and by its laws may not, make any dividend , gift, dinsion 
or bonus in money into or between any of its members and 
provided also that such society shall obtain the certificate of 
the hamster or Lord Advocate” appointed to certify the rules 
of Friendly Societies 

Thus a society m order to be entitled to exemption under 
the Act must comply with the following conditions [ Royal 
College of Music v Westminster Vestry (1898) 1 Q B 817] : 

(1) It must be a society instituted for the purposes of the 
promotion of science, literature, “"or the fine arts exclusively ; 

(2) ft must be supported wholly or in part by annual volun- 
tary contributions , and (3) it must be a society which shall 
not, and by! its laws may not, make any dividend, gift, divi- 
sion or bonus m money into or between any of its members. 
The Royal College of Music was held to have complied with 
these conditions and entitled to exemption, although some of 
the members were paid for teaching music, ie, for services 
rendered. 

If a society be instituted for two purposes, one of which 
is within the Act while the other is not, the society cannot 
claim exemption even though the society be in fact carried on 
solely to promote the former purpose [Cf Commissioners of 
Inland Revenue v Forrest (1890) 15 A C 308] Thus a so- 
ciety instituted to promote the study of literature and chess 
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would not be exempt, even though the society in practice con- 
fined its efforts exclusively to literature The premises of a 
society called “Manchester Concert Hair were held rateable 
on the ground that the promotion of the fine ans was not 
the primary but only an incidental object of the society, the 
primary being the gratification of its members [R v. Biand 
(1862) 16 Q B 462]. The Zoological Society was held rate- 
able on the ground that its primary object was the amuse 
ment of its subscribers [Marylebone Zoological Society of 
London (1854) 23 L. J. M C. 136]. The Institution of Civil 
Engineers was held rateable on the ground that its primary 
object was the advancement of scientific knowledge, not in 
general but among its own members for the purpose of the 
pursuit of their profession [R v Institution of Civil Engi- 
neers (1879 ) 5 Q B D 48] ; but Hawkins, J, in Royal 
College of Music v Westminster (1898) Q B 304, said that 
R v Institution of Civil Engineers had been practically over- 
ruled m Inland Revenue Commissioners V Forrest (1890) 15 
A C 333, an income-tax case, where it was held that the 
property of the institute was entitled to exemption for income 
tax purposes in that it was being legally appropriated and 
applied substantially for the promotion of mechanical or 
engineering science and not for the professional interest oi ad- 
vantage of its members. 

In R v Shee (1843) 4 Q B 2, a part of the National 
Gallery buildings occupied with the permission of the Crown 
by the Royal Academy was held to be exempt on the ground 
that the members of the Academy might “well be considered 
the ministers or agents of the Crown for furthering the object 
for which the property of the Crown is employed,” though the 
maintenance of a Royal Academy for the promotion of Art is 
no part of the duty of the Crown — which was the ground on 
which exemption was refused to the University of Edinburgh 

In De la Beche v* St James , Westminster (1855), 4 E. 



164 PRINCIPLES OF RATING IN ENGLAND AND INDIA 


& B. 385, the Museum of Practical Geology erected upon a 
site belonging to the Crown out of money voted by the Parlia- 
ment and maintained by the Treasury out of monies granted 
to Her Majesty by Parliament was held exempt — though it 
could scarcely be said that the maintenance of the Museum 
was one of the functions of the Crown 

The practice in fact and not merely the statement of the 
purposes of the society must be looked at f Farmer v Juridi- 

cal Society of Edinburgh (1914) 6 T C 467] A Society 
loses its title to exemption if it lets portions of its premises to 
other societies, even though the rent they pay is merely equi- 
valent to the cost of firing, lighting and cleaning, so that no 
profit is made [R v Baptist Missionary Society (1849) 10 
Q B 884] ; or though the rent is added to the funds and 
spent on the purposes of the society. [Purvis v. Traill (1849) 
18 L. J. M. C 194]. But the exemption is not destroyed 
if portions are occupied by the society’s servants, whose resi- 
dence is subsidiary and necessary for the purposes of the so- 
ciety, or if the portions let are separately rated [Linnean So- 
ciety v St. Anne's, Westminster ( 18154) 23 L J M C 184] 
As to condition (2) referred to above, the word “volun- 
tary” is used not as the antithesis of “compulsory” but in the 
sense m which a lawyer speaks of “voluntary conveyance,” or 
m which a hospital is said to be “supported by voluntary con- 
tributions”, that is, contributions given “from disinterested 
motives, not looking for any return m the shape of direct 
personal advantage” (Ryde VII Edn, 155-156) 

The premises occupied by the Art Union of London are 
not within the exemption on the ground that the society, though 
instituted for the purposes of the fine arts, was not supported 
by voluntary contributions [Overseers of Savoy v. Art Union 
of London (1896) A C 312]. In this case as each contri- 
butor received each year an engraving or copy of some work 
of art and had a chance of! obtaining a prize as well, it was 
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held that the contributions were not voluntary This decision 
seems to prove, says Ryde ( VII Edn p 156 ) that if the contri- 
butor gets something of value beyond an intellectual advantage 
(scientific, literary or artistic as the case may be), his contri- 
bution is not “ voluntary ” within the Act , that, perhaps, the 
case further decides that if the contribution is made merely to 
gain an intellectual advantage for the personal benefit of the 
contributor, the contribution is not voluntary If so, adds he, 
some of the earlier cases in which subscription libraries were 
held to be exempt must be regarded as over-ruled Grants 
made to a society by the Board of Education or a County 
Council may be “annual voluntary contributions” within the 
Act of 1843 [Hornsey School of Art v Edmonton Union 
(1905) 70 J P 121] 

As to condition (3), a society is not entitled to exemp- 
tion unless it has an express lav/ or rule prohibiting the mak- 
ing of any dividend, gift, division or bonus m money to its 
members [R v Jones (1846) 8 Q B 719] ; it is not enough 
that the laws contain nothing to countenance such sharing of 
profits But this applies only to the society as a continuing 
body , a division of its property among the members upon 
dissolution is not prohibited [Churchwardens of Birmingham 
v. Shaw (1849) 10 Q B p 878,], though there be an express 
rule prohibiting such division [R v Overseers of Manches- 
ter (1851) 16 Q B p 461] The fact that a member, even by 
the express rules of the society, may sell his share at its market 
value and so may possibly make a profit does not destroy the 
exemption [Liverpool Library v Mayor etc , of Liverpool 
(1860 b 29 L J M C 221] 

(v) Churches, Chapels and Schools : — The . Poor Rate 
Exemption Act of 1883 (Section 1) exempts from rateability 
churches, chapels, meeting houses or premises or such paits 
thereof as shall be exclusively appropriated to public religious 
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worship and duly certified for the performance of such rekgfous 
worship, provided that no rent is received or profit or advan- 
tage is derived m respect of any portions not so exclusively 
appropriated Section 2 provides that any portions may be 
used for Sunday or infant schools or for the charitable educa- 
tion of the poor 

It is the common practice of local authorities not to assess 
mission halls and buildings not exclusively devoted to religious 
purposes, provided they are used for purposes ancillary to the 
church, or admission to them is free and no profit is made ; 
or again, when not used 'for purposes unconnected with the 
church, eg, a political meeting or concert (Crew, X Edn. 
p 142) In Cardiff Archdiocese Trustees v Pontypridd Assess- 
ment Committee (1920) 46 T. L R 633, the whole building 
was used for public religious worship, but on certain nights it 
was divided by a moveable partition and dances were held m 
the part farthest from the altar, the admission charges being 
devoted to church purposes. The part where dances were held 
was held rateable though not permanently and structurally 
severed from the rest The owners of a disused Wesleyan Cha- 
pel claimed exemption on the ground that the building was a 
place appropriated to public religious worship The building 
had never been rated and for the past five years had been used 
as a Sunday School and for religious services and class meet- 
ings on week nights A political meeting had been held there, 
and also “At Homes” in connection with chapel work and 
public entertainments, admission thereto being charged for It 
was held that the purposes for which it had been used for the 
past five years excluded it from exemption [Walton4e-Dale 
v Greenwood (1911) 74 J P 541] (Ibid) 

The Poor Rate Exemption Act of 1833 (3 & 4 William IV 
C. 30), while exempting from rateability churches, chapels, or 
premises or parts thereof exclusively appropriated to public 
religious worship, exempted also parts of those premises used 
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as Sunday Schools This exemption was further extended by 
the Sunday Ragged Schools {Exemption from Rating) Act of 
1869 (32 & 33 Viet. C 40), which provided that “every autho- 
rity having power to impose or levy any rate upon the occupier 
of any building or part of a building used exclusively as a 
Sunday School or Ragged School may exempt such building 
or part of a building from any rate for any purpose whatever 
which such authority has power to impose or levy : Provided 
that nothing in this Act contained shall prejudice or affect 
the right of exemption from rating of Sunday or Infant Schools, 
or for the charitable education of the poor in any churches, 
chapels by virtue of the Poor Rate Exemption Act, 

1833 ” 

The Act (of 1869) defined a “Sunday School” as “any 
school used for giving religious education gratuitously to child- 
ren and young persons on Sundays, and on week days for the 
holding of classes and meetings m furtherance of the same 
object, and without pecuniary profit being denved therefrom , 

and a “ Ragged School ” as “ any school used for the gratu- 

% * 

itous education of children and young persons of the poorest 
classes, and for the holding of classes and meetings m furthei- 
ance of the same object, and without any pecuniary benefit 
being denved therefrom except to the teacher or teachers em- 
ployed ” 

It must be noted that the exemption is entirely in the 
discretion of the rating authorities 

The Voluntary Schools Act of 1897 exempted from any 
local rate any land or buildings “used exclusively or mainly 
for the purposes of the school rooms, offices, or playground of 
a voluntary school, except to the extent of any profit denved 
by the managers of the school from the letting thereof ” 
Section 4 defined a “ voluntary school ” as a public elementary 
day school not provided by a school board ; and “ local rate ” 
as “ a rate the proceeds of which are applicable to public local 
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purposes and which is leviable on the basis of an assessment 
in respect of the yearly value of property and includes any 
sum which, though obtained m the first instance by some 
instrument requiring payment from some authority or officer, 
is or can be ultimately raised out of a local rate as before de- 
fined ” In Commissioners of Royal Patriotic Fund v Mayor 
etc of Wandsworth (1903) 1 L G R 711, it was held that a 
boarding school m which the children were educated m cookery, 
household and laundry work andj other things which would fit 
them for domestic service was not exempt . The Education Act 
of 1921 extended the exemption to land or buildings used ex- 
clusively or mainly for the purposes of the school rooms, offices 
or playground of a public elementary school not provided by 
the local education authority, etc 

In R v London, School Board (1886) 17 Q. B 738, it 
was held that in assessing to the poor rate schools occupied 
by the Board, which can make no profit m a commercial sense 
as tenants of the schools, the Board ought itself to be consi- 
dered as a possible tenant, and the gross and rateable values 
calculated" by the rent which the Board might reasonably be 
expected to pay for the premises as schools Lord Esher, 
M R., said ; “Now the School Board can be tenant of pre- 
mises. If by the terms of any statute it could not legally be 
tenant, it would be excluded from the calculation ” 

(vi) Charitable institutions such as hospitals were at one 
time held not rateable, because there was no occupier of them 
who could be rated on the ground that the poor who were 
patients though occupiers could not be rated , that the servants 
were not occupiers at all ; and the trustees either were not 
occupiers de facto or had “ a bare naked trust not coupled with 
any interest” A hospital has in modern times been decided 
by the House of Lords to be rateable [Governors of St 
Thomas ’ Hospital or London Corporation v Stratton (1875) 
L. R 7 H L 477J In this case it was held that a hospital 
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founded by charter, as a house for the cure and healing of 'he 
diseased and imam pear is rateable u being possible that a 
retenue might be derived from its occupation The hospital 
would have also Seen mteaala had *t by chafer or statute 
oeen prormited strictly and expressly from ceng a scuice of 
profit (Crew* X Edn n 152' 

By me Lunacy Act o~ 1^90 See 253 htre^ ar.d Duilcnngs 
while used for the purposes cf an asylum we e madr assessable 
to county, parochial ar.d d.str.ct ana ru.e: -3*' ^ cr the same 
basis and to the same extent as omcr lards arc burnings 
(vii) Lighthouses, boovs. beacons oi lightncuse autn i- 
rities o: the Borrc of T:adc arc ur.de ■ tne :ic~chnu! S*ippt\ 
Act or 1?P1 S^:z '"hi ecempma horn rams ol every hire 
and from any tan or cmry puoLc cr parochial 

Tm g.-r.jra. rgnt house autnonucs are the Trnuy House 
for England ih^ Commissioner® cf Northern Lignthouses fer 
Scotland ana the Commissioners of In&n L’ghts for Ireland 
Lighthouses occupied by other bodies besides these and the 
Board of Trade are rateable if beneficially occupied 

(\iii) "Laud struck with srerilit} means land which 
cannot have any annual value in the hands cf any body 
[Brett, L J , m Coomb c * v Berkshire Justices (TS82) 10 Q 
B D 267] t£ If land is by law struck with sterility when m 
any and everybody's hands, so that no profit can be dcuvea 
from the occupation of it, it cannot be rated to the relief of the 
poor” | Bowen, L J, in Wes: Bromwich School Board v 
I Vest Bromwich Overseers (1SS4) 13 Q B D 229] 

“ Land dedicated to the public as a hignvay may rightly 
be said to be ‘struck with sterility ’ as long as the dedication 
lasts, no toiarr would give anything for the land and it nas 
no rateable value But a fallacy is involved in tne 

application of the phrase to land winch occupied, not for 
the sake of making piofit out cf the ©carnation but for the 
discharge of a public duty If a public bod> has to perform a 



170 PRINCIPLES OF RATING IN ENGLAND AND INDIA 


public duty which involved the occupation of land and build- 
ings, it will give a rent for such land and buildings, even 
though the occupation necessarily involves a pecuniary loss. 
The land has a value though it produces no profit” (Ryde 
VII 201-202). 

Thus m London County Council V. Enth and West Ham (1893) 
A. C. p. 591, Lord Herscheli, L C, said “If land is ‘ struck with 
sterility m any and everybody's hands * whether by law or by 
its inherent condition , so that its occupation is and would be of 
no value to any one, I should quite agree that it cannot be rated 
to the relief of the poor But I must demur to the view that the 
question whether profit (by which I understand! is meant pecuniary 
profit) can be derived from the occupation by the occupier is a 
criterion which determines whether the premises are rateable and 
at what amount they should be assessed , and I do not think that 
a building m the hands of a school board is incapable of being bene- 
ficially occupied by them, and is not so occupied because they are 
prohibited from deriving a pecuniary profit from its use” 

The Mersey Docks and Harbour Board v Camei on, also 
known as Jones v Mersey Docks , (1865) 11 H L 443 “may 
almost be said to take the place of honour m the history of the 
litigation of rating questions Previous to the judgment of 
the House of Lords in this case, the doctrine that property 
occupied 4 for public purposes ’ was exempt from rating had 
been accepted. This judgment may be said to have almost 
worked a revolution in this branch of rating law, and to have 
laid down! the true principle to be observed , i e , that it is the 
occupation of the hereditament itself which must be rendered 
unprofitable by the statute, and not that the particular occupier 
shall be debarred from profit, m order to secure exemption 
The difference, of course, is that m the former case no occupier 
could make a profit, but m the latter any other occupier could 
do so The effect of making these properties rateable is to 
remove that part of the burden of the rates which are due to 
the existence of large undertakings of this kind from the imme- 
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oiate locality and to spread it over that larger portion of the 
public winch indirectly denves the benefit of the occupation, 
and for whom tne particular occupiers are m the position of 
trustees, because the goods passing through the docks would 
be subject to increased charges to meet these demands ” 
(Boyle; 

(ix) Paupers : It may seem a some* hat circuitous pro- 
ceeding to make a rate upon the poor for tne relief of the poor , 
but poverty of usdj does not exempt an occupier or land or a 
house from a haoihty to the pool rate And if a distress war- 
rant is applied for, m order to recover a rate from an occupier 
who pleads inability to pay, the magistrates are bound to issue 
the warrant and ha^e no power even to order that there snail 
be delay m the execution of it \R v Handsley (1881; 7 
QBD 398] But by Section 11 of the Poor Relief Act, 1814, 
upon application made to two justices by any person rated 
and proof of his inability to pay the rate, they may (with the 
consent of tne overseers or other parish officers) order that 
such person shah be excused from the payment of the late 
When such an order is made, the landlord does not become 
liable instead of the occupier \R v Hull Dock Co (1824) 
3 B & C 516] (Ryde) 

(x) Other special kinds of property exempted by 
Parliament wholly or partly from liability to pay rates, e g , 
lands embanked from the Thames 

Partial Exemptions : — 

(1) Agricultural Hereditaments * By Section 1 of the 
Agricultural Rates Act of 1896, as amended by Section 1 of the 
Act of 1923, the occupier of agricultural land was made liable 
to pay one quarter only of the Tate m the! pound payable in 
respect of buildings and other hereditaments The rateable 
value was to be ascertained as before 

Agricultural land was defined (Section 9) as “any land used 
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as arable, meadow, or pasture ground only, cottage gardens exceed- 
ing one quarter of an acre, market gardens, nursery grounds, 
orchards or allotments, but does not include land occupied together 
with a house as a park, garden, other than as aforesaid, pleasure 
grounds, or any land kept or preserved mainly or exclusively for 
purposes of sport or recreation, or land used as a race-course" 

The rateable value of a sewage farm , however, must be 
fixed by taking into account not merely the value to the tenant 
but the benefit accruing from the farm as a means of enabling 
the owners to discharge their statutory duty of disposing of 
sewage [Davies v Seisdon Union (1908) A C. 315] This 
perhaps suggests, says Ryde, that the exemption created by 
the Agricultural Rates Act of 1896 does not extend to a sewage 
farm ; that in the case of an ordinary farm, the fences, drains 
and ditches being always rated as “ agricultural land ” and 
not as buildings, the open channels on a sewage farm should 
be rated m the same way , but that the mam outfall sewer 
and any large reservoir for sewage constructed above the natur- 
al surface level of the ground would be rateable, though m 
neither case does the definition of “agricultural buildings’' 
seem to apply (VII Edn p 167) 

Industrial hereditaments and freight-transport heredita- 
ments were given a three-fourths reduction of rateable value 
and agricultural hereditaments were relieved from rates" by the 
Rating and Valuation ( Apportionment ) Act of 1928 and the 
Local Government Act of 1929 as the Government of the day 
took the view that rates were a burden on British industry 
and handicapped it m its competition with its foreign rivals 
and that their reduction or removal would greatly help m re- 
storing prosperity 

(2) Cottage Gardens ; Allotments: A cottage “is a 
house occupied as a dwelling by persons of the labouring 
classes ” (Section 9 of the Agricultural Rates Act , 1896) 

A cottage garden to obtain the partial exemption given to 
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“agricultural land” must exceed one quarter of an acre ; but 
if the same piece of land can be regarded as an allotment, 
there is no limit as to size and the person holding it need not 
belong to the labouring classes” 

The Allotments Act of 1887 was intended to facilitate “ the 
provision of allotments for the labouring classes” An allotment 
means ( Allotments Rating Exemption Act of 1S91) “any parcel of 
land of not more than two acres m extent and let as an allotment, 
and cultivated as a garden or a farm or partly as a garden and 
partly as a farm ” Allotments in the Agricultural Rate * Acts of 1898 
and 1923 1 says Rvde, include an allotment garden within the mean- 
ing of the Allotments Act of 1922, that is, “an allotment not 
exceeding forty poles m extent which is wholly or mainly culti- 
vated by the occupier for the production of vegetable or fruit crops 
for consumption by himself or his family ” , but a cottage garden 
not exceeding one quarter of an acre is still excluded 

The Local Government Act of 1919 (Sec. 67) exempts 
from liability to rates “agricultural land”' and “agricultural 
buildings” The definitions of these expressions include, says 
Ryde, various kinds of property which would not be so de- 
scribed m ordinary parlance ; among others, “land used for a 
plantation or a wood or for the growth of saleable underwood ”, 
further, the land must not be “ occupied together with a house 
or a park, or kept or preserved mainly or exclusively for pur- 
poses of sport or recreation” Any lands so “occupied” or 
“kept or preserved” are not agricultural land, and therefore 
still rateable, “ Dwelling houses ” are not “ agricultural build- 
ings” [Rating and Valuation ( Apportionment ) Act of 1928 
(Section 2) ] although they may be occupied in connection with 
agricultural land The aforesaid Acts provide also for a re- 
duction of three-quarters from the net rateable value of “ in- 
dustrial and freight-transport hereditaments” 

(3) Burial grounds acquired under the Burial Acts 
are partially exempt, being rated upon a value not higher than 
that at which the land was assessed at the time of acquisition. 
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(Section 15 of the Burial Act of 1855) Burial grounds be- 
longing to cemetery companies do not come within the exemp- 
tion and are rated on the basis of their actual receipts m the 
year preceding . “ The Company’s receipts m one year will 
govern the rateable value of the cemetery m the next ” [Black- 
bum, J., m R v. Abney Park Cemetery Co (1873) L R. 8 
Q. B. 515] 

At present local authorities are rateable to the same ex- 
tent as pnvate individuals In Edinburgh v Edinburgh Magis- 
trates, 1912, S. C. 793, it was held that the cemetery owned 
by a local authority, having power to sell graves and receive 
fees for internments, had an annual lettable value (though the 
expenditure on the cemetery, as a rule, exceeded the income), 
as the possession of it enabled the authority to discharge a 
statutable duty, and therefore that it should be entered in the 
valuation list at that value, and not at a merely nominal 
figure 

Usage versus Statute : In R. v Ellis (1842) 12 L J. M. 
C 20, it was held thatj the exemption from the poor rate m 
respect of lands demised for charitable purposes, which exist- 
ed possibly through inadvertence for as long as 125 years or 
even more was, if not sanctioned by law, immaterial ; the 
tenant of the lands was therefore held to be rateable notwith- 
standing non-payment for so long a period "The question 
was whether the tenant was liable under the Statute of Eliza- 
beth ; if he was, usage could not repeal the Statute ” Hence 
"where lands vested m trustees for charitable purposes aie 
let, the tenant is rateable” (Ryde, VII Edn p. 191). In 
Winstanley v North Manchester Overseers (1910) A C. 
pp 17-18, a parson who received fees m respect of burials in 
the churchyard which was vested in him was held rateable as 
the occupier of such church-yard, although it was stated that 
no such parson had ever been rated. In West Kent Main 
Sewerage Board v. Hartford Union (1911) A C p 177, public 
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sewers were held rateable in spite of decisions to the contrary 
and of the doubt expressed by Lord Herschell in London 
County Council v Enth mid West Ham (1893) A C. p. 599 
as to whether the House of Lords should “ depart from a prac- 
tice which had prevailed for a very long period and which had 
been sanctioned by judicial authonty ” 

The Crown and Crown Property in India : In India the 
Crowd is not exempt from rates and taxes In England the 
Crown is not bound by a statute unless expressly named ; the 
High Court of Bombay has laid down that this general rule 
applies to India. 

In this connection Sedgwick, an American author, observes * 

“ But in this country, generally, I should doubt whether this con- 
struction could be .safely assumed as a general rule. The English 
precedents are based on the old feudal ideas of royal dignity and 
prerogative , and where the terms of an Act are sweeping ana 
universal, I see no good reason for excluding the Government, if 
not specially named, merely because it is Government ” ( Construc- 

tion of Statutory and Constitutional Laws’'). Endlich, another 
American author, sayS '‘The test, therefore, m every case, m 
which the question whether or not Government is included in the 
language of a statute has to be met and determined, cannot be a 
mere general rule either one way or the other, arbitrarily applied, 
but must be the object of the enactment, the purposes it is to Serve, 
the mischief it is to remedy and the consequences that are to follow 
— starting with the fair and natural presumption that pnmaniv the 
Legislature intended to legislate upon the rights and affairs of 
individuals only” 

“ In India it would be impossible to say, broadly speaking, 
that the Crown is not bound by a statute or its taxing pro- 
visions unless expressly named in it It would be more cor- 
rect to say that, as a general rule, the Indian Legislature have 
proceeded on the assumption that the Government will be 
bound by the statute unless expressly or by necessary implica- 
tion excluded from its operation Looking to the policy and 
course of Indian legislation, it is noteworthy that as a general 
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rule Government is specially excluded whenever the Legislature 
considered that certain provisions of an enactment should not 
bind the Government , and this feature is specially noticeable 
m measures of taxation, whether imperial, provincial or local, 
and whether such taxes are levied by Government or by local 
authorities who, as a rule, have to administer their funds sub- 
ject to the control of Government The most important Act 
in this connection is the Municipal Taxation Act (India Act 
XI) o } 1SS1 passed by the Governor-General m Council It 
gives him power by an order m writing to prohibit the levy, 
by a municipal corporation, of any specified tax payable by 
the Secretary of State for India in Council (Section 3) but pro- 
vides that m such case “ the Secretary of State m Council shall 
be liable to pay to the municipal committee in lieu of such tax 
such sums (if any) as ah officer approved by Government 
may, in all the circumstances of the case, determine to be fair 
and reasonable ” (Section 5) The preamble to this Act does 
not allege that the imposition of a tax payable by the Secre- 
tary of State to a municipal authority is opposed to the pre- 
rogative of the Crown It assumes that such taxation is legal 
The Act is, m effect, an acknowledgment by the supreme legis- 
lative authority in India that municipal taxes may be legally 
and properly payable by 'the Secretary of State for India in 
Council The Legislature, having treated such taxation as 
legal and proper, has provided a special machinery for its 
assessment and levy, in order to guard against abuses or incon- 
veniences that might arise if the machinery were that provided 
by the Acts as suitable in the case of private persons The 
policy of the Indian Legislature is thus clearly indicated, by 
Act 'XI of 1881, viz , that Government should be liable to 
municipal rates and duties unless specially exempted by law ; 
but that when there is no such exemption, the Governor-General 
should be empowered by law to suspend the ordinary procedure 
for the levy and collection of a tax or duty payable to a mum- 
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opal corporation without depriving the municipality of the 
probable amount which the Government would reasonably have 
to pay if the duty or tax was paid and collected according to 
the ordinary procedure 

It will thus be seen that "the English law as to the ex- 
emption of the Crown and Crown property from payment of 
tolls, poor rates and other taxes, local or imperial, imposed by 
statutes, rests partly upon historical reasons and principally 
upon judicial decisions which do not proceed upon a course of 
reasoning or principle which will be binding on Indian Courts 
Exemption from payment of tolls, rates and taxes is not in 
reality a prerogative of the Crown but depends solely upon 
the Crown-grants or the statute m question Since the passing 
of the Indian Councils Act, 1861, not only the Viceregal 
Council but also the Provincial Councils can, without obtain- 
ing the previous sanction of the Crown, make laws affecting 
the prerogatives of the Crown, when such prerogatives have 
no relation to any of the matters specially exempted from their 
respective legislative jurisdictions. Even if the imposition of 
a duty or tax upon Crown property be regarded as affecting 
the prerogative of the Crown, it is competent for the Provin- 
cial Legislatures to impose such duty or tax which will be 
payable out of the current public revenues, measures affect- 
ing which or imposing charges whereon are specially contem- 
plated by Section 38 of the Indian Councils Act as being with- 
in the competence even of Provincial Legislatures” [Justices 
Benson and Bhashyam Ayyangar m Bell v The Municipal 
Councillors for the City of Madras (1902) I. L R 25 
Madras, 457] 

The liability of Government lands to property tax under 
the City of Bombay Municipal Act, 1888, has been finally 
established by the Bombay High Court in The {Secretary of 
State for India v t Municipal Corporation of Bombay (37 
Bom. L. R. 499)' Mr. Justice Davar decided that Govem- 
12 
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merit lands were not exempt from such tax and the decision' 
was upheld by Beaumont, C J , and Rangnekar, J , on appeal. 
The mam contention advanced on behalf of the Crown was 
that local legislatures had no power to make laws affecting 
the prerogative of the Crown, and that the City of Bombay 
Municipal Act, 1888, m so far as it purported to impose a tax 
on Crown lands was ultra vires Their Lordships held that 
though originally no authority m British India had any power 
to enact laws affecting the prerogative of the Crown, the Go- 
vernment of India Act, 1915, as amended in 1916, has not only 
empowered the imperial and local legislatures to enact laws 
affecting the prerogative of the Crown but has also validated 
all such laws as had been passed before 1916 and that there- 
fore Sect 212 of the Bombay City Municipal Act was not 
ultra vires 

The High Court of Bombay, however, has held that the 
general rule that the Crown is not bound by a statute, unless 
specially named m it, applies to India 

“The general rule established by many English Cases is that 
the Crown is not bound by an Act of Parliament, unless named 
therein, expressly, or by necessary implication. That rule, it has 
been held, does not apply where the Act is made for the public 
good, the advancement of religion and justice, the prevention of 
fraud, or the suppression of injury and wrong 

“ It is clear from the decision of this Court m Secretary of 
State V Mathurabai (14 Bom 213), that the general rule, that 
the Crown is not bound by the statute, unless specially named in 
it, applies to India . In Bell V. The Municipal Councillors for the 
City of Madras (25 Mad 457), the learned judges accept the gene- 
ral rule as applying to India and admit that they are constrained 
to do so by decisions of the Pnvy Council, but then they embark 
upon a discussion of various' Acts of the Indian Legislature, appa- 
rently with a view to showing that it is the practice m the case 
of Indian legislation to treat the Crown as bound, unless it is* 
specially exempted — a conclusion which seems to me difficult to* 
reconcile with the acceptance of the general rule. We are bound. 
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in my opinion, by the decision of our own Court, and also by the 
decisions of the Privy Council to which the Madras High Court 
refers, to hold that the rule does apply to India . The case 
nearest to the present case is the English case of Hornsey Utoan 
Council v. Hennell (1902) 2 K B 73 . . In that case it was 
held that Sec 150, English Public Health Act (38 and 39, Vic, 
c. 55), which is m much the same terms as Sec 305, City of Bom- 
bay Municipal Act, 1888, did not bind the Crown, although there 
was m the English Public Health Act one Section viz, Sec. 327, 
which contamed a limited exemption m respect of the Crown. It 
is true that m the English Public Healtn Act there are no pro- 
visions similar to those m the Act relating to municipal taxes, 
but for the reasons already given, I think that no inference against 
the Crown can be drawn from these Sections.” (Beaumont, C J), 
Rangnekar, J , m a separate but concurring judgment explained 
the meaning of “ necessary implication ” by refernng to an obser- 
vation of Day, J , in Gorton Local Board of Health v Prison Com- 
missioners (1904) 2 KB 165 “There are many cases m which 
implication does necessanly arise, because otherwise the legislation 
would be unmeaning” This is what I understand by “necessary 
implication”. Applying this test, I am unable to hold that these 
particular Sections would be unmeaning or cannot be given effect 
to unless it is held that the Crowm is named in these Sections and 
is bound thereby by necessary implication ” (H. K Kirpalam , 

Municipal Commissioner v The Secretary of State for India , L 
L. R. 58 Bom 635 , 36 Bom L R 820). 

Under the City of Calcutta Municipal Act (Section 126), 
(1) buildings used exclusively for purposes of public worship , 
and public burial or burning grounds or other places for the 
disposal off the dead duly registered for the purposes, are 
exempt from the consolidated rate ; and the Municipal Corpo- 
ration may wholly or partially exempt from such rate any 
land or building used exclusively for purposes of public 
charity ; provided that the following land and buildings shall 
not be deemed to be used exclusively for public worship or 
for purposes of public charity : land or buildings in or on 
which any trade or business is carried on or m respect of 
which rent is derived, whether such rent is or is not applied 
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exclusively to religious purposes or purposes of public charity ; 
(2) open spaces and parade grounds which are the property 
of Government and over which, when not required for mili- 
tary purposes, the public are allowed to have free access “shall 
be exempted from the consolidated rate, if the local Govern- 
ment so direct” ; (2) the Corporation may exempt the owner 
of any hut from payment of the whole or any portion of the 
consolidated rate payable in respect of it and m any such 
case they may or may not as they think fit exempt the owner 
of the land on which the hut is built , (4) the Corporation 
may by resolution exempt from the consolidated rate all lands 
and buildings not exceeding twenty rupees or such smaller 
sum as may be specified in annual valuation but no person 
is entitled to claim such exemption if he owns or occupies 
more than one building or piece of land whose aggregate value 
exceeds twenty rupees or the said smaller sum 

In Bombay City , the following buildings or lands are 
exempted from the levy of the general tax — (a) buildings or 
lands or portions of them exclusively occupied for public wor- 
ship or for charitable purposes; but the exemption does not 
•extend to those in which any trade or business is carried on, 
or in respect of which rent is derived, irrespective of whether 
such rent is or is not applied exclusively to religiousi or charit- 
able purposes ; any portion of buildings or lands so exempted 
is assessable as a separate property ; buildings or lands vest- 
ing ( b ) in the Municipal Corporation ; and (c) those vesting 
in His Majesty and used solely for public purposes and not 
used or intended to be used for purposes of profit In respect 
of these last, the Secretary of State has tq pay to the Corpo- 
ration annually, in lieu of the general tax, eight-tenths of the 
amount which would be payable by an ordinary owner on 
account of the general tax on the rateable value fixed, as fair 
and reasonable, once in every five years by a valuer to be 
appointed by the Governor in Council with the consent of the 
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Corporation This value holds good for five years subject 
only to proportionate variation to the extent of any material 
increase or decrease in the number or extent of the buildings 
and lands [City of Bombay Municipal Act (Secs 143-144]. 
The Bombay Port Trust is liable to pay annually on the 30th 
September to the Corporation, m lieu of the general tax levi- 
able on the property vesting m the Trust, nineteen-twentieths 
of the amount which would be payable by an ordinary owner 
on the rateable value fixed as fair and reasonable by the 
Governor m Council once in five years subject to proportionate 
variation as m the case of Government buildings 

Under the City of Madras Municipal Act (Section 100), 
the following buildings and lands are exempt from the pro- 
perty tax : (a) buildings set apart for public worship and 
either actually so used or used for no other purpose ; hospitals; 
burial and burning- grounds notified by the Commissioner ; 
the bed of the Cooum, the bed of the Adyar, the Buckingham 
Canal and all such other property of Government, not being, 
buildings, as may from time to time be notified by the Govern- 
or m Council with the consent of the Corporation ; and any 
building or land the annual value of which is less than eighteen 
rupees and the owner has no other building or land assessed 
to the tax. The Corporation (Council) may by a^ general 
resolution exempt any building or land from the property tax 
if (1) the annual value of the same does not exceed thirty- 
six rupees # or a smaller sum specified in the resolution and' 
(2) the owner does not own any other building or land as- 
sessed to the property tax and is not liable to income-tax. 
In the case of any land not appurtenant to any building or 
which is occupied by or appurtenant to huts, the Commis- 
sioner may assess the land or premises with reference to ex- 
tent in lieu of annual value at such rate as he may determine 
subject to the maximum of four rupees per 2,400 sq. feet. 
In the case of land and buildings vested in the trustees of 
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the Port of Madras, the property tax leviable m any yegir is 
not to exceed four percentum of the gross earnings made by 
the Port Trust m that year (Section 102) 

Under the City of Rangoon Municipal Act, no property 
or other tax is leviable on any Buddhist monastery , this ex- 
emption does not extend, unless the Corporation with the 
sanction of the Local Government m any particular case for 
any special reasons otherwise directs, to any buildings or land 
in which trade or business is earned on or for which rent is 
paid (Section 87). The land vesting in the trustees for the 
Development of the City of Rangoon is exempt from all 
municipal taxes so long as such land is neither occupied nor 
productive of rent (Section 89). The Corporation may (1) 
with the previous sanction of the Local Government exempt 
in whole or m part from the payment of any tax any person 
or class of persons or any property or description of property; 
(2) exempt in whole or m part, for any penod not exceeding 
one year, from municipal taxation any person who by rea- 
son of poverty may m its opinion be unable io pay the same. 

Charitable Purposes : The term “chanty” is said to be 
incapable of definition The popular meanings of the words 
“charity”, “chantable”, “charitable uses”, and “charitable 
purposes” dd not coincide with their legal or technical mean- 
ings To decide whether a purpose is charitable or not in 
law, it is the practice of the Courts m England to refer to the 
Preamble to the Statute of Elizabeth, (43, Elizabeth, C IV). 

That Preamble reads as follows : — “An act to redress the 
mis-employment of land, goods and stocks of money hereto- 
fore given to certain chantable uses Whereas lands, tene- 
ments, rents, annuities, profits, hereditaments, goods, chattels, 
money and stocks of money have heretofore been given, 
limited, appointed and assigned, as well by the Queen s Most 
Excellent Majesty and her most noble progenitors as by sun- 
dry other well-disposed persons : some for relief of aged, 
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impotent and poor people, some for maintenance of sick 
and maimed soldiers and mariners, schools of learning, 
free schools and scholars in Universities, some for repair of 
bridges, ports, havens, causeways, churches, sea-banks and 
highways, some for education and preferment of orphans, 
some for or towards relief, stock or maintenance for houses of 
.correction, some for marriages of poor maids, some for sup- 
portation, aid and help of young tradesmen, handicraftsmen 
and persons decayed, and others for relief or redemption of 
prisoners and captives, and for aid or ease of any poor inha- 
bitants concerning payments of fifteens, setting out of soldiers 
and other taxes , which lands, tenements, rents, annuities, 
profits, hereditaments, goods, chattels, money and stocks of 
money, nevertheless, have not been employed according to the 
charitable intent of the givers and founders thereof, by reason 
of frauds, breaches of trust and negligence m those that should 
pay, deliver and employ the same” 

The Indian Legislature as well as the Courts m this 
country have adopted the extensive definition of “charitable 
purposes” as given m* 43 Elizabeth, C IV The leading case 
in England which has found approval m the Bombay Courts 
is a House of Lords case [Commissioners for the Special Pur- 
poses of Income Tax V. Pemsel (1891) A C 583] in which 
judgmdit was given by Lord Halsbury, Lord Watson, Lord 
Bramwell, Lord Herschell, Lord Macnaghten and Lord Morris, 
and it was held by the majority of the judges (Lords Hals- 
bury and Bramwell dissenting) that the term ‘ "charitable pur- 
poses” used m the taxing Act embraced all and each of the 
various purposes enumerated in the 1 Preamble to 43 Elizabeth, 
‘C IV In that case the trust was for the purpose of maintain- 
ing, supporting and advancing the missionary establishments 
among heathen nations of the Protestant Episcopal Church 
and it was held to be charitable 

The purposes named in the Preamble, however, have re- 
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ceived a very wide construction, and are to be regarded as 
instances, and not as the only objects of charity. Because 
no exhaustive definition can be given of what constitutes a 
chanty The locus classicus as to the meaning of the expres- 
sion is to be found in Pemsel’s 1 Case, m which Lord 
Macnaghten, m considering the popular and the technical 
meanings of “charity”, said “How far, then,, it may 
be asked, does the popular meaning of “charity” correspond 
with its legal meaning? “Charity”, m its legal sense, com- 
prises four principal divisions (i) trusts for the relief of 
poverty, (11) trusts for the advancement of education; (in) 
trusts for the advancement of religion ; and (iv) trusts for 
other purposes beneficial to the community, not falling under 
any of the preceding heads The trusts last referred to are 
not the less charitable m the eye of the law, because, inci- 
dentally, they benefit the rich as well as the poor, as indeed 
every charity that deserves the name must do, either directly 
or indirectly. It seems to me that a person of education at 
any rate, if he were speaking, as the Act is speaking, with re- 
ference to endowed chanties, would include in the category 
educational and religious chanties, as well as chanties for the i 
relief of the poor Roughly speaking, I think, he would ex- 
clude the fourth division Even there it is difficult to draw 
the line. A layman would probably be amused if He were 
told that a gift to the Chancellor of the Exchequer for the’ 
benefit of the nation was a charity Many people, I think,, 
would consider a gift for the support of a life-boat a charit- 
able gift, though its object is not the advancement of religion,, 
or the advancement of education, or the relief of the poor. 
And even a layman might take the same favourable view of 
a gratuitous supply of pure; water for the benefit of a crowd- 
ed neighbourhood” 

Within one of the principal divisions referred to by Lord 
Macnaghten, all charity to be administered by a Court must 
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fall* for it must further be of a public nature and capable of 
administration by the Court ‘‘Charity” was defined m Jones 
v Williams (1767) as a gift to a general public use, which 
extends to the poor as well as the rich. Only those objects 
are charitable in the eye of the law which are of a public 
nature, that is to say whose 'object is to benefit the communi- 
ty’ or some part of it, not merely particular private indivi- 
duals, or a fluctuating class of private individuals, pointed 
out by the donor, The section to be benefited may, however, 
be restricted within narrow limits 

Test of a Public Charity : The distinction between pur- 
poses of a public and of a private nature is fine and practical- 
ly incapable of definition 

The test was laid down by Loid Hardwicke m 
Attorney General v Pearce (1740 ) 2 Atk 87 “It is the ex- 
tensweness which will constitute it a public one” That was 
also the view taken m Hail v Derby Sanitary Authority (1885) 
16 Q B D 163, m which it was held that an orphanage , 
founded and used for the boarding, lodging and educating 
of the children of deceased railway servants and supported 
partly by subscriptions from railway servants but mainly by 
donations from the public, was open to such an extensive 
class of the community ' that the premises were used and 
occupied exclusively for the purpose of public charity and 
were therefore exempt from rateability. Trusts for old and 
worn out clerks of a particular firm, for the education 1 of the 
children of employees, and for poor and incapacitated employ- 
ees of a company have been held charitable ; but a trust to 
contribute to the holiday expenses of the work people employ- 
ed in a certain department of a company's business has been 
held not to be a trust for public purposes, but for private 
individuals, and so not charitable. 

The fact that funds have, or have not, been publicly sub 
scribed for a purpose is not a conclusive test of whether the- 
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purpose is of a public nature, though it may afford, some 
indication [Shaw v Halifax Corporation (1915) 2 K. B 170, 
182,]. 

To ascertain whether a charity is public , the test is whe- 
ther the persons who will benefit by the charity are selected 
from the public, but not necessarily jrom the whole of the 
public . The class which is to benefit must be a substantial 
portion of the public , it may be limited in some way but any 
member of the public falling within that class must be eligi- 
ble to the benefits of the charity A home for ladies m reduced 
circumstances is a building exclusively used for the purposes 
of a public charity [Shaw v Halifax Corporation (1915) 
2 K. B p 179] 

The object may be charitable in the legal sense, not- 
withstanding that it will benefit the rich as well as the poor 
[Verge v Somerville (1924) A C 496, 499 ; Keren Kaye - 
meth Le Jisroel Lid v Inland Revenue Commissioners (1931) 
2KB 465, 482, 497, C A ] , but it is doubtful whether an 
obj'ect would be held charitable, if the poor were excluded from 
the benefit of it [Re, Macduff , Macduff v Macduff (1896) 
2 Ch 451 C A per Lmdley, L J, P 464]. 

(i) The relief of the aged , impotent and poor is charit- 
able ; whether the gift is general and indefinite, or for the poor 
■of a particular parish, town, or other place, or even of a parti- 
cular estate, or persons of a particular religious denomina- 
tion, attending a certain chapel, or members of a particular 
regiment, or for a particular class of poor, or the poor of a parti- 
cular class as poor gentlewomen, persons of moderate means, 
housekeepers, tradesmen of a particular kind, unsuccessful 
literary men, “poor and struggling youths of merit”, poor 
pious persons, poor emigrants, inmates of a workhouse or hos- 
pital, debtors, the widcfws and orphans of poor clergymen, or 
of seamen of a particular port, or of the victims of a parti- 
cular disaster, indigent bachelors and widows “who have 



EXEMPTION FROM RATE ABILITY 


187 


shown sympathy with Science”. A gift for the relief of do- 
mestic distress is charitable ; Perpetual trusts for the benefit 
of poor relations or descendants are charitable Poor relations 
who become rich must not participate. A gift for the poor, 
giving a preference to poor relations, is charitable. Bequests 
for the apprenticing of poor children , and tke distribution of 
doles is charitable. Similarly, the establishment , maintenmce 
and support of institutions, or funds for hospitals and dis- 
pensaries, nursing homes for persons of moderate means , 
nursing associations \ Commissioners of Inland Revenue v. 
Peebleshire Nursing Association , (1927) S C 215], asylums, 
almshouses, homes for lady teachers, or ladies m reduced cir- 
cumstances, or working girls, institutions for the benefit of 
impoverished doctors, are charitable 

The prevention of cruelty to children is almost certainly 
charitable , either as being for the benefit of impotent persons, 
or for the same reasons for which the prevention of cruelty 
to animals is charitable 

(n) The establishment and support of colleges , schools , 
professorships, fellowships, lectureships , scholarships and prizes , 
*and the providing of school masters , are charitable. Gifts to 
learned societies and institutions for the advancement of 
Science, and gifts for the education of special classes, as the 
testator’s descendants, the daughters of missionaries, or per- 
sons professing particular religious doctrines, are charitable 
The promotion of organised games at a boarding school and 
the provision of prizes for events in school sports are charit- 
able purposes, as being for the advancement of that part of 
the educational work of the school which has to do with the 
physical development of the students. [Manette v Aldenham 
School ( Governing Body) (1915) 2 Ch 284; Todd v. Tay- 
lor (1925) Ch 362] 

The preservation of objects of historic interest for public 
inspection is a charitable purpose. [National Provincial Bank 
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Ltd v Royal Society for the Encouragement of Arts , Manu- 
factures and Commerce, (1932) 48, T. L. R 226]. 

In deciding, whether a particular gift is charitable, as be- 
ing beneficial to the community, the main point to consider 
is the purpose. The source from which the funds are deriv- 
ed is not one of the tests of the public chanty [Sham v. 
Halifax Corporation , (1915) 2 K B, C A at 180, 183] ; 
whether they are publicly subscribed, though public subscrip- 
tion might afford an indication of the public nature of a cha- 
rity (Shaw v Halifax Corporation ), or levied by taxation, or 
are a gift from the Crown This principle is also applicable 
to land purchased under a statutory authority for a public 
purpose [A G V. Plymouth Corporation (1845) 9 Bear 67]. 
(m) Religious Purposes held charitable 
(iv) Other (public) Purposes Only those objects of 
general public utility are charitable which are mentioned, or 
are analogous to those mentioned, in the Statute of Elizabeth. 
Thus, gifts “to my country, England”, or for the benefit of 
the country to be applied by the Chancellor of the Exchequer, 
or for relief of taxes or in reduction of the National Debt, 
are charitable A gift for a peal of bells to be rung to com- 
memorate the restoration of Monarchy has been held charit- 
able So also, gifts for encouraging horticulture , good house- 
wifery [Pleasants v A G. (1923) 39 T L. R. 675], and good 
domestic servants [Westminster Bank v. Gaily on (1929 ) 2' 
Ch 276] Staff Christmas Fund is not a charitable object 

Such public works as repairing highways, etc, building" 
a Courthouse, or workhouse, or '’providing a cemetery are cha- 
ritable purposes So also is the provision of a botanical garden 
or observatory for the public benefit, md the provision of the 
means of public recreation [Re, Hadden, Public Trustee v. 
More (1932)’ 1 Ch 133] 

Gifts for providing a life-boat, or to the Royal Life-boat 
Society, the Royal Humane Society, or the National Trust 
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are charitable So also are gifts tending to increase the effi- 
ciency of the army , as a gift for the benefit of a Voluntary 
Corps, for teaching shooting, for the maintenance of a library 
for the Officers’ Mess of a regiment, or for such mess generally, 
01 to form a regimental fund for the promotion of sport, or 
to provide a prize to be competed for by cadets, or for the 
upkeep of bedrooms and attendance for the men of a regi- 
ment. 

The improvement of agriculture [Inland Revenue Com- 
missioners v. Yorkshire Agricultural Society (1928) 1 K. B. 
611 C A ], and the preservation of animals or vegetables use- 
ful to man [London University v Yarrow (1857) 1 De G 
& J 72] are charitable purposes 

Trusts for the prevention of cruelty to animals , whether 
useful to man or not, are charitable, as being calculated to 
promote public morality by checking the innate tendency to 
cruelty [Re Wedgewood, Allen v. Wedgewood (1915) 1 Ch. 
113 C A ] A trust to establish a refuge for animals and birds 
of all kinds held not chantable, as not affording any advant- 
age to animals useful for mankind, or any protection from 
cruelty to animals generally [Plowden v Lawrence (1929) 1 
Ch 557, C A, which was compromised on appeal to the 
House of Lords, sub. nom A G v Plowden (1931) W. N 
89]. 

A trust to feed sparrows held not chantable [A. G. V. 
Whorwood (1750) 1 Ves Sen at P. 5361. Gifts for the bene- 
fit of specified animals are not charitable [Cooper Deane v. 
Stevens (1889) 41 Ch D. 552] ; Oakley v Albndge ( 1908) 
Times Oct 30] Accordingly, gifts to such institutions as the 
Society for the Prevention of Cruelty to Animals , the Home 
for Lost Dogs [Adamson v Melbourne and Metropolitan 
Board of Works (1929) A C 142, 148 P. C ] ; to the Dublin 
Home for Starving and Forsaken Cats [Swift v. A G (1912) 
1 I. R 133], the Veterinary College , Anti-Vivisection Socie - 
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ties, and Vegetarian^ Societies [Re Cranston , Webb and Oldfield 
(1898) 1 I. R. 43 C A] , Howard v Lewis (1905) 21, T. 
L R. 205], or to a periodical devoted to propaganda against 
cruelty to animals (see Cranston , WeSb v Oldfield , supra, per 
Lord Ashbourne, at P 43), or for the establishment of an 
animal hospital, a humane slaughter house , or for a fund to 
provide rewards for Policemen for helping to bring to justice 
cases of cruelty to animals [Re, Hernch, Colohan v A G. 
(1918) 52, I L T 213] are charitable 

The promulgation of particular doctrines or principles may 
be charitable , (this is not so where the doctrines are subver- 
sive of morality or otherwise pernicious) [Ormrod v. Wilkin- 
son (1898) 2 Ch. 638, at P 642 , Cf Re, Jones, Public 
Trustees Clarendon (Earl) (1929) 45 T. L R 259, Social- 
ism (Russell v Jackson (1852) 10 Hare, 204) — subject to 
its being found on inquiry not to be illegal ; anti-vivisection 
principles ( Marsh v Means (1857) 3 Jur (N S ) 790, or Tem- 
perance [Re, Hood, Public Trustee v Hood (1931) 1 Ch 240 
at PR 250, 252, 263, C A ] (Halsbury’s Laws of England, 
II Edn , Vol IV ) 

Note A gift for superstitious use is held to be not charit- 
able A “ superstitious ” use may be defined as “ one which has 
for its object the propagation of the rites of a religion not 
tolerated by the law” (Boyle on “Chanties”), which though’ 
not exhaustive, will serve as a working definition {Lord Birk- 
enhead, in Bourne v Keane (1919) A C 815, 874, 916]. 

Section 118 cf the Indian Succession Act (X of 1865)' 
provides that no man having a nephew or niece or nearer 
relative shall have power to bequeath any property to religious 
or charitable uses except m a certain manner, and the illustra- 
tion to that Section points out various uses covered by the 
Section as follows * (1) The relief of poor people; (2) the 
maintenance of sick soldiers ; (3) the erection and support 
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of a hospital ; (4) the education and preferment of orphans ; 
(5) the support of scholars, t,6) the erection or support of 
a school , (7) the building and repairs of a bridge ; (8) the 
making of roads , (9) the erection or support of a church ; 
(10) the repairs of a church ; (11) the benefit of ministers of 
religion ; and (12) the formation or support of a public gar- 
den. 

In the Chantable endowments Act (VI) of 1890, “charit- 
able purpose” is defined as including relief to the poor, edu- 
cation , medical relief and the advancement of any other object 
of general public utility but as not including a purpose which 
relates exclusively to religious teaching or worship (Section 2). 

It is thus clear that the Indian Legislature as well as the 
Courts m this country have adopted the extensive definition 
of “charitable purposes” given m 43 Ehz C IV It is not 
every building which is occupied for charitable purposes, how- 
ever, that becomes entitled to the exemption from general 
or consolidated tax allowed by the Municipal Acts, and the 
difficulty lies m determining the extent of the exemption even 
after ascertaining that the property in question is occupied 
for charitable purposes The question to be determined in 
each case is whether rent is denved from the property 

Rent postulates an existing relationship, between the oc- 
cupier and the person giving occupation, of tenant and land- 
lord. The relationship can be constituted only by a lease 
which, however, need not necessarily be in writing m all cases. 
The Transfer of Property Act (IV) of 1882 defines a lease 
as a transfer of the nght to enjoy immoveable property made 
for a certain time, expressed or implied, or m perpetuity, in 
consideration of a price paid or promised, or of money, a 
share of crops, service or any other thing of value to be ren- 
dered periodically, or on specified occasions, to the transferor 
by the transferee who accepts the transfer on such terms 
Rent is defined as the money, share, service or other thing to 



192 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

be so rendered (Section 105) The amount, whether, it is 
limited or even nominal, eg, a pepper com, does not matter 

Lease Versus Licence 

The distinction between a lease, that is, the relationship 
of landlord and tenant, and a licence , le, the relationship of 
licensor and licensee, is very fine A licence is defined m 
the Basements Act (V) of 1882 as follows : “Where one per- 
son grants to another, or to a definite number of other per- 
sons, a right to do or continue to do, m or about the im- 
movable property of the grantor, something which would, m 
the absence of such right, be unlawful, and such right does 
not amount to an easement or interest m property, the right 
is called a licence” It is not essential to a licence that it may 
be revoked at the will of a grantor In many cases it cannot 
be. In every case it must be determined whether the occupa- 
tion is under a lease or under a licence If it is under a lease, 
which of course includes a tenancy for any period of time so 
long as the period is definite, the recurring sum paid for the 
right of occupation must be rent If, on the other hand, the 
occupation is under a licence, then the sum paid is not rent. 
The cardinal distinction between a lease and a licence is that 
while m a lease the lessor passes an interest in the property 
to the lessee, there is no transfer of such interest m the case 
of a licence. If the effect of transfer is to convey the right 
to exclusive possession , though subject to certain reservations 
or to a restriction of the purpose for which it may be used, 
it is in law a lease, by whatever name it may be called On 
the other hand, if the effect of a grant is to confer oh the 
grantee a right of user for a limited purpose without exclusive 
possession , then it is a licence though otherwise designated. 
“The distinction between a lease and a licence is that the form- 
er confers on the lessee a title for quiet enjoyment and ex- 
clusive right of occupation or possession, while the latter does 
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not 1 ' .Tins is the ratio decidendi but it is impossible to lay 
down any general formula for determining whether any recurr- 
ing sum paid is by way of rent or not The facts and evi- 
dence m each case must therefore be carefully considered to 
determine whether the relationship between the person who 
grants the occupation and the person occupying is that of land- 
lord and tenant, or licensor and licensee, applying such facts 
and evidence to the definitions of lease and licence quoted 
above 

It must be noted, however, that where there is a Trust 
Deed determining the user of the premises, rules and regula- 
tions made or purported to be made thereunder by the Trus- 
tees must be intra vires of their powers under the Trust Deed. 
For instance, if the Trust Deed states that the Trustees shall 
charge rent, whether nominal or not, a rent must be charged, 
and the property does not become exempt from general tax 

In the case of Rendell V. Roman, the defendants let a stall 
at an Exhibition, at a weekly rent, the stall to be used during 
certain hours. Lord Coleridge held that there was no lease but 
a licence That the line may sometimes be not easy to draw is 
illustrated by the case of Selby v Greaves, in which the trans- 
action was treated as a lease, because ( the grantee was entitled to 
possession at all times The essence of the matter is, whether 
the intention of the parties was to transfer any interest in land, 
for, as Parker, C J , put it in Cook V Stearns , a licence is an 
authority to do some act, or senes of acts, on the land of another, 
without passing any estate in the land In determining whether 
a transaction was a lease oaj a mere licence, the substance of the 
agreement must be considered more than the words {Smith v. 
St Michael , Cambridge ) If we apply these principles to the facts 
of the case (before us, what is the position of the parties ? The 
lands on which thd fair was held dunng 20 days in the year were 
all comprised m the holdings of agn cultural tenants The legal 
possession was in them The Fakirs could not acquire by any 
grant from the landlord an interest m the lands m supersession 
or limitation of, or derogatory to, the interest of the cultivators 
The Zamindar granted them a right to hold the fair This right 

13 
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they could not exercise if the agricultural tenants objected Sub- 
stantially, they did not and could not acquire any nght to the 
possession of the land They could hold the fan only by consent 
or acquiescence of die cultivatois It is therefore impossible to 
say that they acquired any interest an the lands.” [Secretary of 
State for India m Council V Kanina Kanta Chowdhry (1908) 35 
Cal 82, P 100] 

In the Rating Appeal ( Appeal M/56 of 1929 ) of Handa s 
Dhanji Mulji v. The Municipal Commits lonei , the Chief Judge of 
the Small Causes Court, Bombay, (the Appellate Rating Authonty) 
observed that the distinction between a lease and a licence was 
one not of words but of substance and that a licence was marked 
by the absence of all the three distinguishing features of a lease 
(1) that under a licence there is no transfer of interest m the im- 
movable property and the position of the occupier is most precari- 
ous , (2) that there is no fixity of tenure and no period of occu- 
pation is fixed in terms express or implied, (3) that there is no 
return for the right of occupancy, however ephemeral — the return 
that the occupier gives being m no sense a return at all but essen- 
tially a charge for services rendered, e,g., m keeping the premises 
clean and for paying for electric energy supplied Whether the 
small payment received is entered m the accounts as fee and not 
as rent is not the determining factor, but the object and the rea- 
son for which the payment is made The distinction between a 
lease and a licence is moreover one of intention f depending upon 
the degree of interest conveyed while the interest secured by 
the lease is both assignable and hereditable, the licensee holds 
only by sufferance 

There are m existence various charitable building funds 
and co-operative societies charged with the object of provid- 
ing cheap and sanitary dwellings for the poorer members of 
various communities, and also housing societies which let out 
premises at a cheap or uneconomic rent In ordinary parlance 
these also would be considered as “charitable” institutions ; 
but the occupation of them falls under the strict definition of 
a lease, as it satisfies all the three requisites of a lease * (1) 
there is the transfer of interest m the premises ; (2) there is 
a term fixed for occupation , and (3) there is a return, how- 



EXEMPTION' FROM RATEABILITY 


195 


ever small, for the nght of occupancy 

In applying the tests laid down, the rating authority must 
first find out, from an examination of the Trust Deeds relat- 
ing to properties alleged to be used or occupied for charitable 
purposes, whether the occupants are tenants or licensees If 
they are proved to be tenants, having the nght of tenancy for 
a fixed period, the properties have to be assessed ’ at full mar- 
ket rents m spite of what the occupants actually pay If, on 
the other hand, the occupiers are proved to be licensees re- 
movable at any time by the Trustees under rules and regu- 
lations which are intra vires of their powers under the Trust 
Deed, the properties have still to be assessed at their full 
market value but exemption from general tax has to be al- 
lowed , such exemption will not necessitate exemption from 
or composition of water tax, unless the piopeities are proved 
to be entitled to the benefit under the rules m force m that 
behalf For, the question whether a property is a charitable 
one or not does not arise m fixing its rateable value , but arises 
only when a decision has to be made as to its liability to the 
levy of general or water tax, t e., as to whether it is entitled 
to the exemptions from taxation allowed by statute, or rules 
thereunder 

In The University of Bombay v. The Municipal Commissioner 
(1891) I L R 16 Bom 217, it was held that the University 
Hall, Library and the Rajabai Tower were exempt from taxation 
on the ground that they were exclusively occupied for charitable 
purposes It was a case stated for the opinion of the High Court 
by Mr Hart, Chief Judge of the Court of Small Causes. In the 
course of his judgment, Sir Charles Sargent, C J , said : “The Uni- 
versity Hall, Library and Tower owe their existence to benefac- 
tions intended as gifts to the University, the acceptance of which 
was formally voted with respect to each building by a Resolution 
of the Senate The Hall, a part of the cost of which was contri- 
buted by Government, was on completion handed over by the ori- 
ginal benefactor, Sir C Readymoney, and the Government in 1875 
to the University to be held, and was accepted as expressed m 
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the Resolution of the 18th July 1863 of the Senate to be held, 
according to the Act of Incorporation The several buildings thus 
became the property of and vested m the University to be used 
for the purposes of the University as provided by Section 2 of 
the Act of Incorporation No 22 of 1857 , hence it follows that 
they are not held by the Crown or for the Crown but are, as 
Lord Cairns expresses it m Greig v University of Edinburgh (1868) 
1 Sc App. Cas. p 350, 'property vested m the Scnatus Acade - 
micus for University purposes, and none of those purposes, as Lord 
Westbury pointed out m the above case, are functions 'within 
the proper? meaning of Government purposes’ It is true that the 
Governor of Bombay-in-Council has certain powers under the Act 
of nominating the Vice-Chancellor and Fellows and controlling the 
creation of bye-laws and imposition of fees But such powers are 
of a visitoinal character and, as was held in the case of the Uni- 
versity of Edinburgh, do not affect the question whether the pro- 
perty is Crown property. 

“ As to the question whether the buildings are exempt from 
the general tax as being 'exclusively occupied for charitable pur- 
poses’, we find that the proper construction of the expression 'cha- 
ritable purposes’ in fiscal Acts has given rise to much diversity 
of opinion m England In R V Commissioners of Income 
Tax 22 Q B D 296, we have a decision of the highest English 
tribunal on the subject, as the matter was before the Court of 
Appeal m England and also the House of Lords In that case 
the question arose upon the meaning of the expression charitable 
purposes’ in the Income Tax Act and the vital question was whe- 
ther it was to be construed m the sense it had received m the 
Court off Chandery as including all purposes within the meaning 
of the Statute of Elizabeth, v or in its popular sense as at least m 
som& degree importing poverty m the objects of the institution 
The majonty of the Law Lords consisting of Lord Herschell, Lord 
Macnaghten, Lord Watson and Lord Morris (dissentients the Lord 
Chancellor and Lord Bramwell) decided that the expression was 
to be read in its 1 technical sense and not m its popular sense as 
involving the idea of poverty It will be sufficient to refer to the 
judgment of Lord Herschell 'The words,’ he says, 'have a well 
defined meaning which has been recognised and adopted by the 
Legislature and the same meaning ought to be attributed to it 
in the Income Tax Act ’ Now as far back as 1863 it was decided 
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by Sir M Sausse m Gangabai v Thai ar Mulia , 1 Bam L R 
that the term 'charitable’ in the will of a native written m English 
must have its technical meaning under the Statute of Elizabeth 
Again, Section 105 of the Indian Succession Act of 1865 s which 
virtually enacts the provisions of the English Mortmain Act , gives 
the enlarged meaning under the Statute of Elizabeth as shown 
by the illustrations to the expression 'charitable’. Lastly, m the 
more recent Charitable Endowments Act of 1S90, ‘charitable pur- 
poses* is defined by Section 2 as including education and the ad- 
vancement of any object of general utility, or in other words, every 
purpose that is included m the Statute of Elizabeth The expres- 
sion has thus we cannot doubt , acquired a technical meaning m 
this Presidency , and there is therefore in our opinion the same 
reason as that which determined the decision of the House of 
Lords in holding that * charitable purposes' in the Municipal Act 
should , in the absence of anything in the Act to show d contrary 
intention on the part of the Legislature, receive the technical mean- 
ing which it has acquired as including all purposes within the 
Statute of Elizabeth It is true that the decisions of the House 
of Lords are not like those of the Pnvy Council binding on this 
Court but in the present case, apart from the very high authority 
of the decision under consideration, we may be allowed permission 
to say that the reasoning on which the decision of the majority 
of their Lordships is based commends itself to our judgment More- 
over, we gather from the judgments both of the dissentient Law 
Lords and the judges, who on appeal had previously given expres- 
sion to the same view, that it was mainly because the words 
were found mi an Imperial Act that they felt constrained to adopt 
the popular meaning which ( unlike the technical meaning) it was 
assumed would be the same both m England and Scotland The 
difficulty felt by the minority of their Lordships, however, does 
not arise here, as the Act only applies to this Presidency town, 
even if there were any reason to suppose, which there is not, that 
the 'expression has not acquired the same technical meaning in 
the other Presidencies We think therefore that the expression 
* charitable purposes' must be construed in its technical sense as 
including all purposes under the Statute of Elizabeth It was con- 
tended, however, that the University was not a charitable insti- 
tution because it was not an educational University , but only con- 
ferred degrees on those who wished for a certificate that they had 
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all attained to a certain standard of education But the preamble 
of the Act shows that the object and purpose of the Legislature in 
incorporating the University was to afford ‘encouragement to sub- 
jects of all classes in the Presidency of Bombay and other parts 
of India in the pursuit of a regular and liberal course of educa- 
tion’, and therefore although the University may not be exactly 
engaged in education, the special object for which it grants degrees 
is the advancement of education throughout India, and the Uni- 
versity is therefore within the ‘spirit and intendment* of the Sta- 
tute of Elizabeth. It was contended also that, as the University 
obtained an income from the fees paid by the students on the 
occasion of the examinations held by the University, it derived 
a revenue from the occupation of the buildings But here the sole 
test by Section 1430) is whether the building is exclusively oc- 
cupied for a charitable purpose, and the mere circumstance that 
small fees are required from the students before examining them 
which produce a revenue, insufficient to defray the expenses of 
the University in conducting those examinations and keeping up 
the necessary establishment, and require to be considerably sup- 
plemented by Government, cannot, in our opinion, alter the cha- 
racter of the purpose for which the buildings are occupied It 
was said, however, that a library was not necessary for the special 
purpose for which the University was established and that the 
building cannot therefore be regarded as used for a charitable pur- 
pose But a) well selected library is clearly if not a necessary at 
least a most useful purpose to which such a University could 
appropriate a part of its buildings as affording important assist- 
ance both to those who conduct the examinations as well as to 
graduates who are preparing for the examinations for degrees and 
thus, as was held in the analogous case of the University of Ox- 
ford (1857) >6 E and B 184, furthering the great object for which 
the University was established, viz , the better encouragement of 
Her Majesty’s subjects in the pursuit of a regular and liberal 
course of education As to the Tower, we think it must be re- 
garded, as it was intended to be, as an architectural annexe to 
the Library and cannot be treated! as distinct from it for the pre- 
sent” 

Hostels attached to and erected and maintained by a 
College are a part of the general educational scheme of the 
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country, the object of such hostels being the advancement of 
learning. The portions occupied by the resident students and 
the Superintendent of the hostel are exempt from taxation as 
being exclusively occupied, for charitable purposes, but the 
portions occupied by a Professor and Assistant Superintendent 
are liable to taxation unless it be shown that the duties of 
the Professor and Assistant Superintendent for purposes of 
supervision, physical welfare and education of students are 
such as to make then* presence on the premises absolutely 
necessary This decision was given in Mome v Scott (19 IB) 

I. L. R. 43 Bom 281 In the course of his } judgment Kajiji, 

J, , said * 

“The Wilson College is affiliated to the University of Bombay. 
Section 21 (1) of the Indian Universities Act oj 1904 requires that 
a college applying for affiliation to an University must satisfy 
the Syndicate of the University, inter aha, ‘(c), that the build- 
ings m which the college as to be located are suitable and that pro- 
vision will be made m conformity with the regulations for the 
residence m the college or in lodgings, approved by the college, of 
students not residing with their parents or guardians and for the 
supervision and physical welfare of students’ ; ‘(f) that due pro- 
vision will, so far as circumstances will permit, be made for the 
residence of the head of the college and some members of the 
teaching staff in or near the college or the place provided for the 
residence of students.’ Under Section 25 (1) and (2) (m) the 
Bombay University has, with the sanction of Government, made 
the following regulation for the residence and conduct of students, 
viz , ‘that each college shall provide residential quarters for such 
a percentage of its students as the Syndicate may from time to 
time approve’ To satisfy these statutory requirements the Wilson 
College has erected three buildings known as hostels, two of which 
are in the College compound and the third in close proximity, for 
the use of its students. The first is capable of accommodating 
thirty students, the second fifty-four and the thud one hundred 
and twenty-six students. An European Professor and an Indian 
Superintendent reside m the first and second hostels and an Euro- 
pean Superintendent and an assistant Superintendent reside m the 
third hostel and all these are on the staff of the College. Resident 
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students pay Rs 48 and a sum of Rs. 3 as subscription towards 
the gymkhana like the non-resident students and an additional 
fee the average amount of which is Rs 23 per term The Plain- 
tiffs contention! is not that the fee paid by the resident students 
is rent within the meaning of Section 143 (2) (d) of the City 
of Bombay Municipal Act, 188 , but that the three hostels are 
not exclusively occupied for charitable purposes It would be bet- 
ter and certainly more convenient for the purposes of argument 
to divide the hostels into portions occupied by students and por- 
tions occupied by the Professor, Superintendent and Assistant 
Superintendent. First, as to the portion occupied by the stu- 
dents, they are clearly not tenants of the College , fort none of the 
incidents relating to tenancy exists m a case like this The stu- 
dents have to observe certain rules framed for regulating their 
conduct , they axe liable to be turned out of thdir rooms at any 
time without nofice and without refund of fees or part of fees. 
Certain restrictions are placed even on their user of the rooms m 
their occupation, and it is evident that there would be no! disci- 
pline if these students were regarded regular tenants of the College 
and had their legal rights of tenants. I therefore hold that the 
extra sum paid by resident students is not paid as rent within the 
meaning of sub-clause (d) of Section 143 (2) of the City of Bom- 
bay Municipal Act but it is an additional fee paid by them for the 
advantages derived by them and more' attention paid to them for 
looking after their social, moral and physical welfare than to the 
non-resident students of the College who pay a less fee 

'‘As to whether the portion of the hostels occupied by the stu- 
dents is exclusively occupied for charitable purposes within the 
meaning of Section 143 (1) (a), the words ‘charitable purposes* 
must not be taken m their popular sense , as held m The Uni- 
versity of Bombay v The Municipal Commissioner (1391) ILR. 
16 Bom 217, they have acquired a technical meaning m the Presi- 
dency of Bombay and m that sense they include all purposes with- 
in the meaning of the Statute 43, Eliz. C IV It is not disputed 
that the 'College is a charitable institution The hostel, however, 
cannot be considered a part of the College -but must be regarded 
as a separate institution which every college affiliated toi the Uni- 
versity must erect and maintain, as required by the Indian Uni- 
versities Act of 1904 Further, it is admitted that the Syndicate 
of the University requires the College authorities to submit period- 
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ically a statement of students for whom residence is provided in 
the hostel I must therefore hold that hostels are erected and 
maintained by the College as part of the general education scheme 
of the country and the object of the hostels tss the advancement of 
learning and it therefore falls within the general objects which are 
charitable and which are mentioned by Lord Macnaghten in Com- 
missioners for Special Purposes of Income Tax v Pemsel (1891) 
A C p. 583, and therefore the portions occupied by the resident 
students are exempt from taxation as they are exclusively occupied 
for charitable purposes within the meaning of Section 143 (1) (a) 
of the City of Bombay Municipal Act 

‘"As to the portion occupied by the Professor and Superin- 
tendents, the hostels are provided for the residence of students 
who do not reside with their parents or guardians and the Indian 
Universities Act of 1904 ,[ Section 21 (1) (c) J contemplates 
that the college authorities will perform the duty of supervising, 
looking after and taking care of students residing m the hostel 
That is why a Supenntendent is given quarters m the hostel 
It is absolutely necessary for the scheme of education that provi- 
sion must be made for the residence of necessary members of the 
teaching staff to reside m the quarters provided for students. Re- 
sidence for such members is compulsory under the scheme of edu- 
cation for the proper discharge of their duties I therefore hold, 
on the materials before me, that the premises occupied by one 
Supenntendent for the first and second hostels and the premises 
occupied by one Supenntendent m the third hostel and the por- 
tion occupied by the peon m the outer compound are necessary for 
the discharge of their duties of supervision and physical welfare 
of students as required by Section 21 (1) (c) of the Indian Uni- 
versities Act and are exempt from taxation under Section 143 (a) 
of the City of Bombay Municipal Act As to the portions occu- 
pied by the Professor and the other Supenntendent or Assistant 
Supenntendent, I have no evidence to show what the terms of 
their employment are or what their duties are to make their pre 
sence on the premises absolutely necessary for • education purposes 
and for due performance and proper discharge of the duties im- 
posed upon them by the College , and therefore the portions oc- 
cupied by them will, under the circumstances, be liable for taxa- 
tion. 

Similar exemption is extended to quarters provided by 
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Colleges for their Principals in or about the College com- 
pound, as such provision is imposed upon the colleges under 
the terms of affiliation; but not to quarters of Principals 
of schools, as such obligation is not imposed upon the 
schools 

Maths , Musaf arkhanas } F omidlin g Homes , etc , 

A Math when used m part or in whole for purposes other 
than public worship is liable to taxation It would be im- 
material, if it were occupied as a residence, that the occu- 
pation was permissive or that it was not continuous nor for 
a definite period < The feeding of Brahmans , though it may 
he meritorious , is not public worship as contemplated by sta- 
tute. IThambu Chetti (appellant) v Arundel (1882) I L 
R. 6 Mad 287] 

The ^ following is an extract of the judgment - The original 
signification of the term Mat ha or Math is a building or set of 
buildings m which Hindu religious mendicants reside under a 
superior, who is called a Mahant. This spiritual superior is re- 
garded with veneration by the members of the sect and is install- 
ed with some ceremony, and not infrequently receives an honori- 
fic title Although a place of worship is not a necessary part of 
a Math , such a place is, as may be expected, often found m such 
institutions, and though intended primarily for the use of the in- 
mates, the public may be admitted to it, and so this part of the 
building may become a place of religious worship A Hindu Math 
somewhat resembles a Catholic monastery. From the circumst- 
ance that a portion of it is not infrequently devoted to worship 
and that the public may be admitted to it, the term Math has 
acquired a secondary signification as a small temple Taking the 
whole of the facts mentioned, we see reason to think that the in- 
stitution was a Math in the original rather than the secondary 
sense of the term 

It is said that the religious head of the institution is installed 
and takes on his installation the title of Dharma Shivachari , that 
he worships an idol on behalf of the community and carries it 
about with him when he ceases td reside m the Math , A witness 
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(the appellant;, who claims that the institution was founded by 
his ancestor, deposed that the priest worshipped the idol and the 
caste worshipped the priest This latter statement was contradict- 
ed by another witness and may mean no more than that the priest 
is held m high veneration by the caste people. 

It is admitted that the pnest went away in 1876 and has not 
since returned, and as he removed the idol with him public wor- 
ship has been discontinued It is said the priest has left some of 
his property the building and that he intends to return, though 
the period at which he may return is indefinite 

It is apparent that the building is capable of being occupied 
as a place of residence, that persons have resided m it and that 
it has also been used for holding meetings of the caste and for 
feeding Brahmans One of the witnesses could not discover 
any symbols of religions worship, except some wooden railings in 
one part of the house, which are commonly iound m ordinary 
dwelling houses The building was assessed by the Municipality 
upto 1871 but m 1872 the taxes were remitted 

If m fact the whole building or the part of it which had been 
used as a place of public worship had ceased to be so used, it 
would in whole or such part be liable to assessment. It would 
be immaterial if it were occupied as a residence that the occupa- 
tion was permissive or that it was not continuous nor for a definite 
period . From the facts stated it appears that there is accom- 
modation for residence in the building and that the High Pnest 
and other persons occasionally reside there and that it is not used 
altogether and at all times as a place of worship 

We reply to the reference that when the Math is m part or 
in whole used for purposes other than those of public worship, it 
is liable to taxation and that the feeding of Brahmans , although 
it may be meritorious, is not what the Act comemplated as public 
worship (Per Sir Charles A. Turner, Cj, and Kmdersley, J.) . 

Buildings cannot be said to be used for religious or charit- 
able purposes merely because the income derived from them 
is applied to such a purpose In Kanhardas Jankidas Bmragt 
v Keshav Govmd Bargandi, (37 Bom L. R 235), the High 
Court of Bombay held that rooms appurtenant to a temple 
which were used for residential purposes and let to tenants 
were not exempt from taxation, even though the income de- 



204 PRINCIPLES OF RATING IN ENGLAND AND INDIA 


rived therefrom was used for religious purposes connected with 
the temple. (Broomfield, J 29-11-1934). 

Section 83 of the Madras District Municipalities Act ex- 
empts from property tax buildings used for educational pur- 
poses The Plaintiff, who had leased out a portion of his 
building for a mumcipal school, claimed that no property tax 
was at all leviable in respect of the building It was held 
that the word ‘used’ m the Section was used m the sense 
‘used by the person who is primarily liable for the tax’, le, 
the owner Therefore a person who has leased out his build- 
ing cannot claim exemption from property tax though it is 
used for educational purposes (Pyda Suryanarayan Murti v. 
Mumcipal Council , Cocanada % per Krishnaswami Ayyangar, 
J , 6-8-1940, A. I R , 1941, 877) 

Musafarkhanas or homes for Mahomedan pilgrims, 
Dharmashalas or similar houses for Hindu wayfarers, public 
sanitariums or convalescent homes, public maternity homes 
or lying-m hospitals, if no fees are charged, or fees just enough 
to cover the cost of services rendered are charged, and found- 
ling homes and orphanages are exempt from general tax But 
any of such institutions, if private and proprietary and run 
for profit, are not entitled to exemption from municipal taxa- 
tion. 

Claims for exemption from taxation need to be scrutinis- 
ed with special jealousy For the burden of taxation must 
fall equally upon all persons and property, except such as 
have been specially exempted by statute It is therefore de- 
sirable, says Boyle, not to allow sentiment or sympathy with 
the objects of an institution to create or extend exemptions, 
as the result would be to throw increased burden on those 
on the assessment list 

A decrease m the taxation leviable from one class of 
properties has the effect of throwing additional burdens on 
the general body of citizens and it is but proper that no mdi- 
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vidual citizen or body of citizens should have the power to 
lessen the burden of municipal taxation on one class of pro- 
perty and increase it in the case of others, while obtaining the 
benefits of municipal administration for their properties — un- 
less they set up a state of circumstances which clearly consti- 
tute a claim for exemption : m other words, unless they esta- 
blish a religious or charitable trust which is for the benefit, 
if not of all classes of citizens, at least of all of a particular 

community, without discretion to the Trustees to differenti- 

ate between one individual and another. 

In Coomber V Justices o ; Berks (1882) 10 Q B D 267, 
9 App. Cas at pages 65-66, Lord Bramwell said . ‘The poor rate 
is local Whatever exempts part of the property m a rated loca- 
lity adds to the burden on the rest and there is this additional 

hardship that the exempted part may increase the burden itself 
by adding to the numbers chargeable on the rate There is some 
hardship in exempting any property from a local rate, there is 
none m exempting from a general tax a class of property every- 
where within the range of the tax The payers and receivers of 
the poor rate are not the same If the Crown paid income-tax, 
it would be at once payer* < and receiver And indeed m one viey 
the question is unimportant For if this kind of property pays 
everywhere, a less rate of income-tax will be necessary and a greater 
local rate everywhere” 

A lessee of a municipal property is not exempt from the 
municipal rates which he is under a statutory obligation to 
pay and no special covenant can confer exemption as it can- 
not over-nde the statute 



CHAPTER VI 


Rent as the Basis of Assessment. 

Rates are levied on land and buildings by virtue of powei 
specifically conferred by statute. Land and buildings are re- 
ferred to in legal language Dy the common term “heredita- 
ment” Hence a “ hereditament ” means any land, tenement 
or property which is or may become liable to any rate or tax. 
[vide Section 4, The Valuation ( Metropolis ) Act of 1869V 

Land and Buildings : (i) Land : — The word “land” as 
used m the Statute of Elizabeth is understood m the widest 
sense : “it includes not only the surface of the earth but every 
thing under it or over it , so that a telegraph company may 
be rated for their posts, and even for the wires attached there- 
to” , [Electric Telegraph Co v Salford (1855) 24 L J M 
C 146;] ; a tramway company may be rated for a tramway 
laid m a public highway “I do not agree,” said Blackburn, 
J , “m limiting the term ‘land’ to what is, m the popular sense, 
the earthy part, if I may call it so I think if they are oc- 
cupiers of land, m the sense that they are m the exclusive 
occupation of any portion of it, whether above or below, jthey 
are liable to be rated ” [Pimlico Tramway Co v Greenwich 
Union (1873), LR 9 Q B 9, Rangoon Electric Tramway 
Co Ltd v. The Rangoon Municipal Committee , (1910) 4 L. 
B R 220] , the owner of a hulk may be rated for permanent 
moorings which he has placed m the bed of a navigable river, 
[Cory v Bristow (1877) 2 App Cases 262,] ; and gas or water 
companies may be rated for pipes running underground. [/?. 
v Mayor etc , of Bath (1811) 14 East, 609 , R. v. Rochdale 
Waterworks Co (1813) 1 M & S 634, R v Birmingham 
Gas Light Co (1823). 1 B. & C 506 , R . v. West Middlesex 
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Waterworks Co (1859 ) 28 L J, M C 135] Thus ‘land 
hath m its legal significations an indefinite extent, upwards 
as well as downwards", so that there may be several separate 
rateable occupations of land, one above the other, m respect 
of a mine, a bridge, gas and water mams, tunnels, tramway 
and telegraph or telephone wires, and the standards, ridges, 
saddles and other attachments and supports for such wires, 
“all of which are rateable as land, the value of wmch is im- 
proved by being occupied for such purooses”. (Cragg) 

As already stated, m England by the Rating and Valua- 
tion ( Apportionment ) Act of 1928 and the Local Govern- 
ment Act of 1929 , which apply to the Metropolis as w A ll as 
to the areas outside it, agricultural hereditaments, including 
agricultural land, have been entirely exempted from the pay- 
ment of rates 

In India agricultural land within municipal limits is, in 
almost all the provinces, subject to municipal rates m addi- 
tion to the land revenue levied by Government Land on 
which gram, potatoes, vegetables, etc , are grown, as well as 
pasture land [King Emperor v Alexander Allan (1902) I. L 
R 25 Mad 629] and arable island, (the word “holding” being 
wide enough to cover it) has been held liable to be assessed 
to municipal rates [Mahadev Aon v Chairman , Howrah 
Municipality (1910) I L R 37 Cal 697] There is, how- 
ever, a specific provision m Madras, Bombay, the United Pro- 
vinces, Bihar and Orissa and Assam for the exemption, from 
the water and the drainage tax, of agricultural land, exclusive- 
ly used for agricultural purposes Non-agricultural land, which 
is not built upon and Which is not attached to any house, ’s 
subject to taxation m most provinces if any income is derived 
from it In Madras, there is a provision under which a spe- 
cial tax on such land can be levied at a specified rate per unit 
of eighty square yards, whether an income is derived from it 
or not. 
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Under the City of Bombay Municipal Act (III) op 1888 
(as amended), all lands and buildings are subject to taxation, 
and “land” includes land which is being built upon, or is 
built upon, or covered with water , benefits to arise out of 
land, things attached to the earth, or permanently fastened 
to anything attached to the earth, and rights created by legis- 
lative enactment over any street (added by Bombay Act XIII 
of 1933). 

Both in the Bombay District Municipal Act (III) of 
1901 and the Bombay Municipal Boroughs Act (XVIII) of 
1925, “land” includes land which is built upon or covered 
with water as m the City of Bombay Municipal Act , with the 
omission of the words “ is being built upon The Madras, 
the Calcutta and the Rangoon Acts contain no interpretation 
of the term. 

“Holding” generally means land held by an occupier 
under one title or agreement and surrounded by one set of 
boundaries [Section 6 (3) of the Bengal Municipal Act 
(III)of 1884} 

(it) Buildings : — Under the City of Bombay Municipal 
Act (III) of 1888 , “building” includes a house, outhouse, sta- 
ble, shed, hut and every other such structure, whether of 
masonry, bricks, wood, mud, metal, or any other material 
whatever. The words “other such” are to be interpreted ?s 
“ ejusdem generis ” with the preceding words 

According to the Bombay District Municipal Act (III) 
of 1901, as amended, “ bmldmg ” includes “ any hut, shed, or 
other enclosure, whether used as a human dwelling or other- 
wise,” and includes “also walls, verandahs, fixed platforms, 
plinths, door-steps and the like” 

The explanation of the term “building” in the Bombay 
Municipal Boroughs Act (XV 111) of 1925 is similar but for 
the substitution of the words “for any othei purpose” for 
“otherwise” A wooden shed mounted on wheels and intend- 
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ed to. be a} permanent fixture to the site is a “building”, though 
it canj be moved from one part of the site to another [vide 
Cummmg’s note to Section 3 (7) of the Bombay District 
Municipal Act] 

According to the Madras Municipal Act (IV) of 1919, 
“building” includes a house, outhouse, stable, latrme, shed, 
hut, wall (other than a boundary wall not exceeding eight 
feet in height) and any other 'such structure, whether of 
masonry, bricks, wood, mud, metal or any other material 
whatever. Under the Calcutta Municipal Act ( Bengal Act 
III) of 1923, “building” includes a house, outhouse, stable, 
privy, urinal, shed, hut, wall (other than a boundary wall 
not exceeding ten feet m height) and any other such struc- 
ture, whether of masonry, bricks, wood, mud, metal, or any 
other material whatever ; but does not include a hogla or 
other similar kind of temporary shed erected on ceremonial 
festive occasions 

These are not definitions m the strict scientific sense but 
mere interpretations. When a term is interpreted in a sta 
tute* as “including” etc , the comprehensive sense is not to be 
taken as a definition but merely as declaring what things 
may be included within the term according to circumstances 

The word “building” is not to be interpreted in its deriv- 
ative sense, eg, “what is built is a building and therefore a 
wall is a building” A detached wall, a wall standing by it- 
self, is not a building [Corporation of Calcutta v Jogeswar 
Laha (1904), Calcutta Weekly Notes 84] In Emperor v. 
Ranchhodlal (1917) 19 Bom L R 521, it was held that 
“the iword ‘enclosure’ (in the definition of ‘building’ in Sec. 
3 (2), Bombay Municipal Boroughs Act, 1925) must be in- 
terpreted as e jusdem generis with the preceding woids ‘hut’ 
and ‘shed’, that is to ^say, must be taken to refer to some fa- 
bric or structure or thing, built in the more popular accept- 
ance of the word Notwithstanding that judicial pronounce- 
14 
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ment, the Legislature has not thought it fit to make any altera- 
tion or amendment in the definition of the term ‘building’, 
and it may be presumed that it accepted that interpretation 
as correct” (Broomfield and Wassoodew, JJ, m Emperor v 
Hasanbhai Rehmatbhai Vmawala (44 Bom L R 45), in 
which it was held that a fence of six feet m height, of wooden 
planks attached to posts embedded m the earth on the boun- 
daries of a house, was not an enclosure, though it screened 
off completely the outer view, and was not a ‘build- 
ing’ as defined m Sec. 3 (2) of the Municipal Boroughs ( Act). 
In Corporation of Calcutta V Benoy Krishna Bose [(1911), 
15 Calcutta Weekly Notes, 841 the question was whether a 
compound wall or a boundary wall was a building within 
Section 151, clause (b), of the Calcutta Municipal Act (III) 
o J 1899 and was liable as such to assessment of municipal 
rates. Mookerji, J, and Tennon, J, m the course of their 
judgment said “ It is sufficient to point out that the Calcutta 
Municipal Act must be construed as a whole, and that m 
other statutes framed for similar purposes the term ‘building’ 
has not been usually interpreted m its derivative sense For 
instance, m Wmdon v London County Council [(1894) 1 
Q B D 812,] it was noted that a mere wall could not be 
deemed a building Lord Justice quoted with approval the 
observation of Cockburn, C J, in Clarke V. Vestry of Pancras 
(34 J P 181) to the effect that the mere raising of a wall 
was not the erection of a building, though the wall might be 
a building when it was covered over Similarly in Levy v 
London County Council [(1895) 2 Q B 577] Lord Justice 
observed that though m one sense every wall, every thing 
erectedy is a building, it does not necessarily follow that this 
wide interpretation should be adopted when a man erects a 
wall to mark off his boundary and preserve his rights as the 
owner. To the same effect are the decisions in Elks v Plum- 
stead ;[6&, Law Times, 291 (18939] , and Foster v 
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Fraser (1899) 3 Ch. 158]. This view is not negatived by the 
decisions in Long Eaton v Midland Railway Co. [(1902) 
2KB 574] and Alward v. Mathews [(1905) 1 K. B. 345] 
to which reference was made in support of this rule. On the 
other hand, in Tresdell v Gay [(1859) 13 Gray 311] it was 
observed that the term * building ’ cannot always be held to 
include every species of erection on land, and that, taken 
m its broadest sense , it very often means only an erection 
intended for use and occupation as a habitation or for some 
purpose of trade, manufacture or ornament, constituting a 
fabric or edifice, and not merely a wall, a fence, a gate or 
the like In this view, a structure can hardly be called a 
building unless it is capable of occupation as falling within 
the residential class or within the class concerned with com- 
mercial industry or m some way or other [Powell \ Boras - , 
tone (1865) 18 C B N S. 175, Morns v. Harris (1865) 

L R 1 C P 155] ” 

The description of “building” most commonly met with 
m making a valuation for the purposes of ratmg is a dwell- 
ing house Other classes of buildings may be commercial build- 
ings or public buildings A dwelling house may be occupied 
by one family or one tenant or by moie than one. 

A “ tenement ” usually means a dwelling house occupied 
by a tenant The word is, however, commonly applied to one 
of a set of apartments, or rooms, or dwellings or even a sin- 
gle room m one house, each occupied by a separate tenant ; 
hence a house thus let out to separate tenants, occupying 
separate tenements, is called a “tenement house” 

A “fla t” is usually a self-contained suite of apartments 
or rooms forming a complete residence on one floor m a build- 
ing originally constructed as a block of flats. In some cases 
tenements are indistinguishable from flats Flats may be di- 
vided into various classes : 

1 A building composed entirely oi self-contained residen- 
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ces, each of which has its own kitchen and servants’ 
apartments 

2. A building consisting largely or entirely of suites of 
apartments without kitchens, the tenants depending 
on catering done m one or moie common kitchens 
by the management who also engage the servants, 
commonly called '‘service flats’" 

3 A building having shops on the ground floor and flats 
or residential suites on the upper floors (Crew, X 
Edn. P 112) 

A “Chawl” is a building consisting of one or more floors 
divided into separate tenements of generally one or two rooms 
each, with a set of common water taps and sanitary conveni- 
ences for common use, the tenements on the upper floors 
«t being accessible by a common stair Chawls m India thus 
correspond to artizans’ dwellings in England, which get infi- 
nitely more benefits from rate expenditure than do the 'upper' 
class tenements. 

The most simple case which is met with is that of a 
dwelling house occupied by a tenant or tenants at a rent, the 
owner or landlord doing the repairs and paying the insurance 
Buildings are generally let from month to month, or under a 
lease from year to year or for a number of years 

In determining the amount of rent he would pay, a te- 
nant looks generally to the surroundings, the sufficiency and 
suitability of the accommodation, the situation of the house, 
light and ventilation, the interior arrangements, the conveni- 
ences or amenities available and the number of similar houses 
available in the locality for his choice Whether the house 
was erected by the person who holds it, the nature of the 
tenure on which it is held, whether he owns the house as well 
as the land on which it stands or only one of them, whether 
both are mortgaged or only one of them, what becomes of 
the rent when he pays it, are questions with which a tenant 
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is ngt concerned. The rent to be paid would be both for the 
land and the house which stands on it , whether it is payable 
to a single owner of both, or two separate owners, will not 
affect the amount he could pay 

Rental basis is the best and most direct method of 
establishing annual value. Care must be taken to ascertain 
that the rent is (a)! fixed by the ‘‘higgling of the market” ; 
(b) sufficiently recent to conform to the \alues prevalent when 
the assessment is made , (c) m accoi dance with the statu- 
tory definition or is adjusted accordingly, that is to say, re- 
gard must be had to special conditions of tenancy. (Crew, 
P. 35). It seems to be a common idea that the rent ascertain- 
ed should be “watered dowm” to some lower standard for as- 
sessment purposes In this connection it is pertinent to refer 
to the case of the Ladies ’ Hosiery & Underwear , Ltd, v West 
Middlesex Assessment Committee (1932) 2 K. B 679; 30 
L G R 369 Here the appellants were occupiers of premises 
used as a shop The rating authority made a proposal to 
insert the hereditament m a valuation list at a certain figure. 
The appellants, while admitting that the figuie was correct, 
objected that seven comparable hereditaments were rated at 
a smaller figure The Assessment Committee confirmed the 
rating authority’s proposal, and on appeal to Quarter Sessions, 
the Court reduced the gross value. On appeal by special 
case of the Divisional Court, the decision of the Assessment 
Committee was restored. On appeal to the Court of Appeal, 
the decision of the Divisional Court was affirmed on the 
ground that Quarter Sessions were not justified m disregard- 
ing the uncontradicted evidence that the assessment was a 
correct statement of the gross value of the appellant’s premises 
according to the statutory definition, and in altering it to an 
incorrect statement, in order to secure uniformity of error 
(Crew, X Edn P 125) 

Valuation according to Use — The principle that pre- 
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mises should be valued according to the user to which .they 
are actually put has been enunciated m a number of rating 
cases, and is shortly discussed m Amies’ “Law and Practice 
of Valuation for Rating”, at P 55 The two most important 
earlier cases are R v. Everest (1847) 11 J P. 277 and R v. 
Grand Junction Railway (1844) 13 L. J M C 94 More 
recent decisions are Newport \ Pontllanjraith Constitutional 
Club (1924), Poor Law Officers’ Journal, 8th Feb 1924 at 
P 156, and Barry West End Labour Club v Barry (1932) 
16 R & I. T 166, both of which related to clubs . In R . v 
Camberwell ex parte Metropolitan Housing Corporation 
( 19J39 ) 20 R. & I. T. 240, it was held that a house previous- 
ly let to one person and assessed as a house was properly re- 
assessed as a tenement house when let in parts to two per- 
sons For cases on Garages see Grosvenor Square Garages 
v. Westminster, (1940) 32 R. & I T. 212; and before the 
war A & B Garages v Thanet (1938) 28 R. & I. T. 116. 
(R. & I T 32, June 15, 1940, P. 384) 

“In ascertaining how much net rent such or such an oc- 
cupation may be expected to command, parish officers are to 
consider not drily and only what would legally pass by a 
demise of it but all the existing circumstances whether perma- 
nent or temporary, wherever situated, however arising or se- 
cured, which would reasonably influence the parties to a ne- 
gotiation for a tenancy, as to the amount of rent to be asked 
or given.” [Lord Denman in R v Grand Junction Rail Co 
(1844 ) 4 Q B. 18]. Or, as Lord Halsbury, L C, speaking 
of a public-house, said “The problem is to ascertain what a 
tenant from year to year might reasonably be expected to 
give as rent For the solution of that problem all that 
could reasonably affect the mmd of the intending tenant ought 
to be considered” [Cartwright v Sculcoates (1899) 1 Q. 
B. 667, affirmed m (1900) A C. 150]. 

For rating purposes, a house should be looked at as if 
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it were let unfurnished The Bombay District Municipal Act 
of 1901 and the Punjab and the Rangoon Municipal Acts 
specifically provide for the exclusion of furniture. 

Tenant from Year to Year : 

As already stated, rates or taxes on property are levied 
at a fixed percentage on the rateable value of lands and build- 
ings ; and rateable value is based on the rent which a hypo- 
thetical tenant might reasonably be expected to pay from year 
to year on the conditions laid down by statute For, m the 
words of Blackburn, J, [Staley v ( the Overseers of) Castle- 
ton (1864) 38 L J M. C 182], the legislature has “intended 
that the rate should be made upon the rent which might be 
reasonably expected from a tenant who took the property 
from year to year , rebus sic stantibus ” 

In other words, the rent for which a hereditament might 
reasonably be expected to let is “to be estimated primarily 
for an annual tenancy but on the assumption that the tenant 
has a prospect of a longer tenancy” ; and the value existing 
at the date of valuation is the cirtenon , as the hereditament 
is to be valued rebus sic stantibus , that is, at the value it pos- 
sesses at the time the valuation or assessment is made 

“Every inhabitant ought to be rated according to the present 
value of his estate, whether it continue of the same value as when 
he purchased it, or whether the estate is rendered more valuable 
by the improvements he has made upon it ” [Lord Kenyon m Rex 
V Mast (1795), 6 T R 154]. ‘The rate is always imposed with 
reference to the existing value, whether temporary or enduring 
is immaterial.” >[<R. v Westbrook (1847) 10 Q B 178] 

The legislature has stated that property is to be rated 
as if it were let to a tenant from year to year, and not as if 
it were let to a tenant for a year. 

“It is one thing to start with the assumption that you are 
dealing with a tenancy from year to year , and another thing to 
say that the hypothetical tenant, m calculating what he can rea** 
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sonably pay as rent for the premises, is necessarily to assume 'that 
the tenancy would not last beyond a year I think the possibility 
of its longer duration is one of the surrounding circumstances 
which the tenant from year to year would take into account” 
[Cockbum C J., m Great Eastern Railway Company v Haughley 
(1866) L R 1 Q E. 666] 

In Clive v Overseers of Foy (1875) 39 J P 774, the 
question related to a country mansion, or mansion house, 
which would not readily let from year to year Cockbum, 
C. J., in delivering judgment said . “We think you may take 
for granted that the tenant* would not be disturbed for a series 
of years and may very well rate him on that hypothesis” — 
that is, on the probable value if let for a term of years 

By this decision, observes Boyle, the Court merely meant 
to say what was a fair method of estimating the annual value 
in the, particular case and not that the rent under a lease for 
a term of years, rather than that under a tenancy from year 
to year, was the proper criterion “It was intended to ex- 
plain, not to over-ride, the spirit of the Assessment Acts It 
seems perfectly clear that the intention of the Legislature 
when the Acts were passed was to arrive at a fair idea of 
the ‘ability’ of the ratepayer as far as it could be judged from 
the existing value of his occupation, i e , what he could afford 
to pay for it so long as it remained in, its present circumst- 
ances If so, it is equally clear that to fix the duration of 
his tenancy at the arbitrary term of one year would be more 
likely to lead to fallacious results than even to take the rent 
he would agree to pay for a long term of years, in fixing 
which he would most likely take into consideration the pro- 
bability of any alteration of the existing circumstances, and 
any prospective increase or decrease of the value of the here- 
ditament The true principle of the law is that these alter- 
ations shall be considered not in futuro but when they ac- 
tually occur Were it otherwise, injustice would clearly be 
the result f for, in the case of an increase in value, the oc- 
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cupuer would not only be paying upon such increase before 
he received the benefit, but would still be liable for the rate 
on the full increased value when it accrued, thus paying twice 
over m respect of the same thing ,* while conversely, m the 
case of a future expected decrease m value, he would obtain 
the benefit before the depreciation actually occurred, to the 
disadvantage of the other rate-payers of the parish whose 
tenure was ‘from year to year’. A continuing tenancy from 
year to year under existing circumstances, and not necessarily 
terminating at the end of one year, is the ground on which 
the rental is to be assumed” In the words of Lord Esher, 
M. R, “A tenant from year to yeai is not a tenant for one, 
two, three or four years, but he is to be considered as a 
tenant capable of enjoying the property for an indefinite time, 
having a tenancy which it is expected will continue for more 
than a year, but which is liable to be put an end to by notice,” 
[J? n v. South Staffordshire Waterworks Co (1885) 16 Q B 
D 359] The true principle , says Ryde, is to assume the 
continuance of those circumstances which constitute the value 
to the existing occupier unless it be made to appear that those 
circumstances are about to undergo a change. (VI Edn., p 
200) But it seems anomalous (he adds) that on the ques- 
tion of value it must be assumed that existing conditions con- 
tinue, while 6n the question of occupation it may be assumed 
that they will change 

“In rating public utility undertakings or railways, it 
would be impossible to suppose that anybody would become 
a tenant if it were certain that his tenancy would last only 
a year No tenant under such conditions would purchase 
all the necessary rolling stock and other materials necessary 
for working a railway Indeed it is very difficult to ima- 
gine a tenancy from year to year of any industrial or reve- 
nue-producing hereditament, which is not entered into with 
some such expectation (that his tenancy would last for more 



218 PRINCIPLES OF RATING IN ENGLAND AND INDIA 


than a year). There is an apparent but not real conflict c bet- 
ween the rule that rateable value is measured by the rent 
given by a hypothetical tenant from year to year (not by a 
tenant for a term of years) and cases which decide that the 
hypothetical tenant must be assumed to have a reasonable 
expectation that his tenancy will last for more than a year 
. The rule is consistent with the decision m Staley v. Cas- 
tleton [(1864), 33 L J. M. C 178] that the rent which would 
be given by a tenant for a term of years is not the measure 
of rateable value. In that case it was suggested that a tenant 
could, be found to take a lease of a cotton mill, which was 
rendered by the war useless as a cotton mill, and not merely 
unprofitable, in the hope that the war would come to an end : 
the rent which such a tenant would give was held not to be 
the measure But it is quite consistent to reject as a mea- 
sure of value the rent which would be given under a lease 
for a term of years foi a hereditament, which could not then 
be used for the purpose for which it was intended, m the 
hope that existing conditions which rendered it useless would 
come to an end, and at the same time to accept, as a mea- 
sure of value, the rent which a yearly tenant would give for 
a hereditament then capable of the use for which it was in- 
tended, m the expectation that his tenancy would last for 
more than a year, and m the hope that that user would be- 
come more profitable, even if the user yields no profit at the 
moment Thus the decisions in Great Eastern Railway Co . 
v. Haughley [(1868) L. R. 1 Q B 666] and R v. South 
Staffordshire Waterworks [(1885) 16 Q B D. 359] have 
been applied m the case of coal mines which had for some 
time been worked at a loss when the rate appealed against 
was made The conditions of the coal trade were then so 
bad . , that so long as those conditions continued, the coal 
mines m question could only be worked at a loss There 
was no indication that they were likely to improve within a 
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year.* The appellants claimed that the net annual value should 
be reduced to ml or to nominal amounts , but the Quarter Ses- 
sions rejected that contention, while substantially reducing 
the rateable values appealed against, because they considered 
that the appellants were entitled to some relief in the condi- 
tions indicated The House of Lords, affirming the decision 
of the King’s Bench Division and the Court of Appeal, held 
that there was no reason to interfere with the decision of 
Quarter Sessions, who had not omitted to take into consid- 
eration any fact 'which they ought to have considered, nor 
taken into consideration anything which they ought not [ Cf 
passage from the opinion of Lord Halsbury, L C, in Mer- 
sey Docks and Harbour Board v. Birkenhead Union Q901) 
A C 179] ” (Ryde, VII Edn *244-246) Vide, Chapter VII, 
infra 

Briefly, it is not uncommon practice m appeals to Quar- 
ter Sessions to attempt to show that the limitations of a year 
to year tenancy affect the value of property, and this view 
is supported by the cases of Staley v Castleton (1864) 33 
LJMC 178 and Harter v Salford (1865) 34 L J M C 
206, m which it was held that mills not actually working 
must be valued disregarding the possibility of a resumption 
of work at a later date In the former of these cases, how- 
ever, there was no immediate prospect of a resumption of 
work in the hereditament, and in the other there was a de- 
finite intention not to use the mill as a mill And the general 
trend of subsequent decisions has been to twist the hypothe- 
tical tenancy in order to give the proper value of the occupa- 
tion, rather than to reduce the value, in order v to make the 
tenancy accord with the statutory definition of annual value. 
Thus, no account can be taken of ordinary incidents of oc- 
cupation, such as a particular strike [Hoyle and Jackson V 
Oldham , (1894) 2 Q B 372, C A ] And where a coal mine 
was in running order, the fact that no profit was possible in 
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the year of assessment was held to be no ground for reducing 
the value to ml, on the principle that the tenancy postulated 
contemplated a longer period than a year [ Consett Iron 
Co v Durham (1931) H. L] Specific variations fiom the 
hypothetical tenancy have been sanctioned in particular cases 
A mansion never likely to be let on a yearly tenancy may 
be valued as if let for a term of years [ Clive v Foy (1875) 
39 J P 774] Regard may be had to the rent of weekly 
tenancies in valuing cottage property [Smith v Birmingham 
(1888) 22 Q B D 703 C A ] Saleable underwoods of value 
only m the year when cut down must be assumed to be let 
on lease for the period of their life [i? V Mir field (1808) 10 
East 219], And the value of wasting properties is not an 
annual rent but the rent estimated for the year of assessment 
based on the anticipated output [Tan field v Durham (1922) 
87 J P 5 , R v Westbrook (1847) 10 Q B 178 ; Farnham 
Flint and Gravel Co v Farnham (1901) 1KB 277 C A ] 

( R & I T Apl 1, >1939, PP 206-207) 

Actual Occupier a Possible Tenant 

In R. v. School Board for London [(1886) 17 Q. B. 
D 738] it was contended, inter, aha , for the respondent, be- 
fore a Divisional Court of Queen’s Bench, that the rent which 
the School Board might be supposed to be willing to give 
for the school premises, if the Board were m the market anxi- 
ous to rent premises suitable for use as a school, was a fair 
test of rateable value On the other hand, it was urged by 
the appellant (i) that the School Board owning the premises 
should not be supposed to be in the market anxious to rent 
premises, but should be excluded from the number of hypo- 
thetical tenants who might be supposed to be willing to rent 
the school premises, and (ii) that the only true indication 
of rateable value was the rent for which the premises could 
in their present condition be let to a hypothetical tenant from 
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year to year, supposing they were not used for Boaid schools 
but were applied to any other use or purpose for which they 
could be made available by a tenant The respondent" s cm 
tendon was allowed and the appellant’s objections were over- 
ruled Cave, J , said : 

“When you want to find what a hypothetical tenant will give, 
you must not take a man who does not want the premises for the 
use for which they are built but wants to use them for some other 
purposes, unless you can first show that they cannot be ? et for 
the purpose for which they are built If they cannot be let for 
the use for which they are built, then, no doubt, you may go and 
see what you can do with them for some other purpose and the 
best subsidiary purpose you could put them to But as long as 
they can be let for the purpose for which they are built, it seems 
to be idle to say, well, if this man were not occupying them they 
could not be let to any body else” This decision was confirmed 
by the Court of Appeal which held that the School Board must 
be taken into account as among the possible hypothetical tenants 
Lord Esher, M R , observed as follows * “The directions given 
by the Act are equivalent to saying that one must look at all 
possible tenants, and the phraseology does not exclude any owner 
who himself occupies the premises . Therefore, an owner in occupa- 
tion of the premises is not excluded from consideration as a pos- 
sible tenant It is said that the School Board ought to be exclud- 
ed, because it can never obtain any beneficial interest from its 
tenancy , but it can be a tenant , it has a duty to perform which 
may induce or force it to be a tenant It follows, therefore, that 
it would be wrong to exclude the School Board from the list of 
possible hypothetical tenants, whether it is in the position of owner 
or m that of occupier ” And Bowen, L J., said “The question 
is whether the School Board is to be excluded from the’ list of 
possible occupiers Tf the enquiry is made whether it might rea- 
sonably be expected that the premises would be' let to the School 
Board, the answer must be in the affirmative That being so, 
it seems impossible to exclude the School Boaid The case can- 
not fairly be decided on the hypothesis that the one person who 
wants the premises most would not takd them ” Fry, L I , said 
in the same case * “The Valuation (Metropolis) Act, 1869, in 
Section 4, defines 'gross value’ as meaning the annual rent which 



222 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

a tenant might reasonably be expected, taking one ^ear vuth an- 
other, to pay for an hereditament, etc That refers to the an- 
nual rent which any tenant might reasonably be expected to pay 
to any landlord, and the actual owner and occupier are not ex- 
cluded It is said that the School Board is not to be consider- 
ed as a possible tenant, because though it occupied the premises, 
it can make no profit out of them , but a man who occupied a 
house for his own comfort might as well be excluded it does 
not by any means follow that because there is no profit, there 
is no value There could be no better illustration of this than 
the present case The only question is whether the person to be 
considered as a tenant could reasonably be expected to take the 
premises from any motive” 

It has been settled by the House of Lords m London 
County Council v Enth and West Ham [(1893) A C 562] 
that the person actually in occupation must be taken into 
account as a possible tenant and that it would make no dif- 
ference that the owners are bound by statute to hold the 
building or land as owners and not as tenants This princi- 
ple, says Ryde, “is no tv firmly established as correct ” (VII 
Edn. p 225). The effect of the decision of the House of Lords 
is that even though it may be impossible m fact , and forbidd- 
en by law , that the actual occupier should be a yearly te- 
nant of the property to be rated, still for the purpose of 
valuing that property, it must be supposed that the actual 
occupier is among the possible yearly tenants , and unless the 
supposition is made, most absurd anomalies result “For 
instance, if a patentee were to buy premises, and to fit them 
up with machinery forming part of the rateable hereditament, 
at the cost of thousands of pounds, for the purpose of manu- 
facturing articles under his patent, yet inasmuch as no other 
person could use them, they must, if the patentee were ex- 
cluded from consideration, be rated at the nominal rent which 
they would command as a furniture store Again, a line of 
tramway may be of great value to the company which owns 
and occupies it ; but if that company be excluded from con- 
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sider^tion because it has no power to become a tenant of its 
own line, then as no other company has power to become a 
tenant, the line has no rateable value'" (Ryde, VII Edn. PP 
222-223) The principle of these decisions was “followed and 
carried still further by the House of Lords m Davies v. Seis- 
don Union ” [(1908), A. C. 315, affirming (1907) 1 K. B. 
630] where it was held that the owner though not m occupa- 
tion must be taken into account as a possible tenant 

In this case a sewerage board, m order to dispose of sewage, 
acquired a farm and laid down thereon certain earners, distnbu- 
tors, sluices, etc., by means of which the sewage was distributed 
over the farm on the broad irrigation system , the board then let 
the whole farm, thus equipped, to a tenant at a rent of £490, 
which was more than the farm would have been worth if the 
tenant had not got the manurial’ value of the sewage. The Ses- 
sions had held that the rent actually paid by the tenant (which 
had been very recently fixed) was the true basis on which the 
farm should be rated , but the Court of Appeal and the House' of 
Lords held that they were wrong in not taking into account also 
the benefit accruing from the farm to the sewerage board as a 
means of enabling them to discharge their statutory duties and 
that the board should be included among the possible hypotheti- 
cal tenants (Ryde, VII Edn p 225). 

Ryde points out “that the rent agreed to by the tenant, 
who covenanted to dispose of the sewage on the farm was 
greater than it would have been if the tenant had not got the 
sewage ; the covenant to dispose of the sewage was therefore 
not a burdensome covenant which had the effect of reducing 
the rent If it had been, it is clear that the rent would not 
have been a true measure of net annual value , for the hypo- 
thetical tenant supposed by the definitions is an ordinary 
yearly tenant subject only to those burdens which the general 
law imposes on such a tenant And, if by the agreement of 
tenancy, the actual tenant does not get the whole of the value 
of the land, or covenants to do something for the landlord 
which diminishes the rent he is willing to pay (as in the 
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case of the tied tenant of a public house), the rent actually 
paid represents only part of the net annual value.” {Ibid PP 
225-226} A ‘’‘tied” tenant is a tenant who covenants to pur- 
chase goods from his landlord 

Lord Sumner m Poplar Assessment Committee v. Ro- 
berts [(1922 ) 2 A. G p. 116] said “The decision (that an 
owner may be conceived to offer a rent for his own heredi- 
tament) would be irrational, if it did not rest on the assump- 
tion that the whole formula is only a way of getting at rate- 
able value on principles applicable to all hereditaments, how- 
ever owned and however occupied ” 

If the hereditament is worth more to the actual occupier 
than to any one else, the actual occupier must be taken into 
account as a hypothetical tenant, even although the actual 
occupier is the owner and m point of fact it is impracticable 
for him to become a tenant of the hereditament because he 
owns it 

In The Secretary of State for India v The Municipal 
Commissioners of the City of Madras [(1887) I. L R 10 
Mad 38], the High Court of Madras held that the stand- 
ard value was what the hypothetical tenant requiring the 
building for use as a hospital would be willing to pay, rather 
than rent a less suitable building and adapt it to his require- 
ments at his own expense 

The buildings composing the Lying-in Hospital were valued 
at Rs 12, OCX) per annum and the Superintendent’s residence at 
Rs. 1,248 per annum for the purposes of calculating the tax due 
on them under Section 119 of the City of Madras Municipal Act 
Government preferred an appeal against the valuation to the Pre- 
sident of the Municipality under Section 190 ot the Act on the 
ground that it was not m accordance with the provisions of Sec- 
tion 123 The President, however, confirmed the valuation under 
Section 192 Government then appealed to the Magistrates. Mr. 
Chisholm, the Government Architect, stated in his evidence before 
the Magistrates that if the special character of the buildings were 
considered, Rs. 1,000 per mensem would be a fair rent for Go- 
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vemment to pay for the Hospital, including the Superintendents 
residence and Apothecary’s quarters, which, he said, would fetch 
Rs. 190 a month and that, ordinarily, a fair rental for Government 
m such circumstances to pay would be Rs. 833 a month. It was 
contended for the Municipality that though Government might 
have much difficulty m obtaining tenants for these buildings if 
they were to let them, yet the present value of the buildings to 
the hypothetical tenant was the true test of rateable value and 
that the consideration of what Government might get if they rent- 
ed the buildings to others, who might not require them for use 
as a hospital, was immaterial. 

The Magistrates reduced the assessment, finding that Rs. 7,920 
per annum would be a reasonable rent, but, at the request of the 
Municipality, referred the following question to the High Court : 
“Whether (as contended by Government) the property in question 
should be valued and assessed on the rent which, on the property 
being offered m the open market without reserve, a person desirous 
of securing it would have to pay ; or whether (as contended by 
the Municipality) it should be valued and assessed on the highest 
reserve rent winch an owner of the property offenng it in the 
open market would reasonably demand, and below which sum he 
would not be willing to let” 

The judgment of the Court, which explains the principles 
for valuation for assessment purposes briefly and lucidly, is 
reproduced below : 

“The intention of the Legislature in refemng to a tenancy 
from month to month or from year to year was evidently to estab- 
lish in regard to all buildings a uniform rate for assessing the 
value of the occupation. The standard value is certainly, as ob- 
served by the Magistrates, the value of the property to. the owner, 
which is to be measured, whether he occupies the property himself 
or lets it to a! tenant, by the amount of rent per annum it would 
be worth to a hypothetical tenant on the terms laid down by the 
Legislature Having regard to the course of decisions under the 
English statute, there are several matters which ought to be kept 
in view in fixing the rateable value The standard value is the 
rent which the building would be worth to a hypothetical tenant 
on the terms laid down by the statute The terms on which any 
particular property is in fact let are therefore immaterial, and the 
15 
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tenancy from month to month or year to year is prescribed^ as the 
standard by which all buildings should be valued in order that 
their assessments might be equal. Again, the standard 
value is the value which the building possesses at the time the 
assessment is made Hence the value of the property m the past 
or future is immaterial. The present value is not the value of 
any exceptional year but the value winch under present circum- 
stances the building would be worth to let m an average year 07 
taking one year with another . Neither exceptional repairs nor ex- 
ceptional profits made in a particular year are to be considered 
In lettmg a building from year to year, the rent would ordi- 
narily be regulated by two matters, as observed by Blackburn, J, 
in the Queen v. London and North-Western Railway Co, (L. R. 
9 Q. B. 134) : on the one hand, by the benefit which the tenant 
would be likely to derive from the occupation, because he would 
not give more than that , on the other hand, by the nature of the 
property, such as local situation, or the number of persons there 
are who could supply him with an equally eligible building 
and be willing to let it to him , for which he would not be willing 
to give more than he expects to gain by the occupation , he would 
not give even that if he could get a similar building at a lower 
price Further, in rating property, it must generally be assumed 
that the hypothetical tenant would be in the same position and 
use the building in the same way as the party rated, for the ob- 
ject is to ascertain its intrinsic value to the owner in its present 
position In the Queen v. the School Board for London [(1886) ( 
17 Q. B. D 738], it was contended, mter aha, , for the respondent, 
before a Divisional Court of Queen’s Bench, that the rent which 
the School Board might be supposed to be willing to give for the 
school premises if the Board were in the market and was to rent 
premises suitable for use as school was a fair test of rateable 
value On the other hand, it was urged for the appellant, first, 
that the School Board owning the premises should not be suppos- 
ed to be m the market anxious to rent premises but should be 
excluded from the number of hypothetical tenants who might be 
supposed to be willing to rent the school premises , and secondly, 
that the only true indication of rateable value was the rent for 
which the premises could, in their present condition, be let to a 
hypothetical tenant from year to year, supposing they were not 
used for Board schools but were applied to any other use or pur- 
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pose for which they could be made available by a tenant The 
respondent's contention was allowed and the appellants objections 
were over-ruled. Cave, J , said : (tide extract from his judgment 
supra , P. 224). The Court of Appeal confirmed the decision. Lord 
Esher, M R, observed ; ‘In this case there was no tenant, as 
the Board were owners and occupiers. All possible tenants must 
be looked at. In estimating the rent, no tenant was excluded and 
the actual occupier might be included and the owner, if he was 
occupier, as to whom it might be considered what rent he might 
foe reasonably expected to pay The School Board might be te- 
nants, and therefore the rent they would be willing to pay might 
be considered*. Lord Justice Bowen said . The test of rateable 
value was the rent for which the premises might reasonably be 
expected to let to a tenant In estimating that m the present 
case, the rent for which the premises might be reasonably expected 
to let to the Board themselves may be considered, for how could 
the only body likely to require the premises be excluded from the 
estimate, that is why should the only body likely to require or 
use the premises be excluded from the estimate of rent payable 
“Having these principles m view, we are of opinion that the 
Lymg-m Hospital should not be valued at the rent which it would 
fetch if it were offered in the open market without reserve. Ad- 
mittedly there is but one building in Madras, specially eligible 
for use as a Lymg-m Hospital, and it is occupied by the owner. 
If the owmer, the only person likely to require the premises, were 
excluded from the market, then the hypothetical 1 tenant would 
take advantage of the absence of demand for it and pay no more 
than those who reqmre it for use other than as a hospital would 
choose to pay. No prudent landlord, who is aware of the fact 
that only one person requires the building for use as a hospital, 
would offer it m the market without reserve. 

“Nor can any reserve rent which the landlord may arbitrarily 
demand be taken to represent the standard value If such demand 
is far m excess of the special convenience or benefit which the 
hypothetical tenant can expect to derive from the occupation, the 
tenant would prefer to rent less suitable buildings and adapt them 
to his requirements, though at some expense, or to forego the spe- 
cial convenience if it is not indispensable 

“The standard value is then what a tenant requiring the build- 
ing for use as a hospital would consider it reasonable to pay from 
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year to year rather than resort to renting a less suitable building 
and adapting it to his requirements at his expense. In this sense 
the standard value is the higher reserve rent which the owner of 
the property offering it in the open market would reasonably de- 
mand and below which sum he would not be willing to let ( Per 
Sir Arthur J H. Collins, Cj, and Muthusami Ayyar, J .) 0 

Flats : 

Flats are built as a speculation or investment, and it is 
therefore necessary to value them for rating or other purposes 
on the basis of the income derivable. To this end, the fol- 
lowing must be determined : 1 The gross income derivable 
from the property ; 2. the annual outlay necessary to main- 
tain that income. This may be checked by calculating the 
renter superficial square foot, to see how it compares with 
the rents of neighbouring buildings, having m mind that the 
values of different floors vary. The rent varies from about 
Is. to 5s per superficial square foot according to district and 
position. Much depends on whether there is a passenger lift, 
and if there is, then the value per foot on each floor above 
the ground floor is about the same. The value of the ground 
floor is usually about 15 per cent lower than that of the first 
floor, and the basement is about half the value of the first 
floor. If there is no passenger lift, the first floor has the 
highest value, each floor above being about 10 per cent less 
than the floor immediately below. 

Outgoings for insurance, power for lift, lighting, heating, 
staircases, etc, wages of attendants, repairs and management 
may reach as much as 25 per cent! of the gross income, and 
if 25 per cent is added for rates and taxes, the deductions 
from the gross income amount to 50 per cent In all cases 
the assessment committee determines what deductions are to 
be made for “services” in addition to the statutory deductions. 
{Crew, X Edn. PP 205-206) 

In the case of flats, the rent generally includes rates and 
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taxes and frequently also the expense of furnishing gas plant, 
electric lifts, lights and fans, bath tubs, stoves, geysers, lava- 
tory accessories and also of an electric pump for raising water 
to the upper floors The electric pump would certainly seem 
necessary if there is no means of getting a water supply up- 
stairs save by hand. The lift must be treated as a convent- 
ence and not as a piece of machinery" The residential public 
appreciate greater physical comforts than those pertaining to 
old out-of-date premises, and landlords are catering for these 
requirements These items appeal to tenants and attract a 
higher rental. They are not of the nature of furniture of 
the house but are rather of the nature of those parts of the 
fabric which are, according to the present day ideas and re- 
quirements, essential to fit it for the occupation for which it 
is intended, to make the house fit for the reception of the class 
of tenants for whom it has been designed They are an actual 
addition and improvement to the house and the value ot the 
premises is increased by their use. It cannot be denied that 
if the tenant were to underlet the premises, they would with 
these conveniences or amenities fetch a higher rent than could 
be obtained for them if these items were removed. In Lord 
Halsbury’s view, a building must be taken as it is, and not 
stopped of the conveniences, as it is used and occupied. 
Looking to it as such, one has to determine what rent it would 
fetch with all its facilities [ Metropolitan* Water Board v. 
Chertsey Assessment Committee (1916) A C 337, 14 L. G 
R. 217]. 

In Hap Dawood Elias v The Municipal Commissioner for the 
City of Bombay [(1922) 24 Bom, L R, 476], the appellant con- 
tended that the baths, lavatories* with the necessary gas plant and 
electric lights and fans were not essential for the normal use of 
the building and! were more or less in the nature of furniture for 
which the tenants pay hire and not rent and which if not provid- 
ed by the landlord could be got on hire by the tenant. The High 
Court held that the landlord is not entitled to deduction for the 



230 PRINCIPLES OF RATING IN ENGLAND AND INDIA 


costs of the baths and the lavatories Without these conveniences 
the premises would not let unless perhaps a tenant were found to 
take v the premises on a long lease on favourable terms On the under- 
standing that he should put up the fittings himself But ordinari- 
ly speaking, baths and lavatories must necessarily be put m be- 
fore tenants can be expected to take the premises Again, with 
regard to electric fittings and fans, it may be that the landlord 
may not attach these conveniences to the premises and may get 
tenants to take the premises on the understanding that they should 
put the fittings themselves But it is obvious that if the landlord 
puts those fittings, it will be easier to get tenants The only rea- 
son on which the claim for deduction can be based is that these 
fittings should be treated as machinery which, under Section 154 
(2) of the Municipal Act, shall not be included for the rateable 
value of the building But we have not been referred to any au- 
thority under which it is said that electric fittings in a residence 
come within the term "machinery’ When electric fittings are in- 
stalled by a landlord, they become part of the premises and so 
are necessary for the user of the premises by the tenant. No de- 
duction should be allowed for the cost of such installation ” ( Per 

Sir Norman Macleod, C J , and Shah, J )< 

Short Tenancies : To arrive at the annual value of pro- 
perty let to weekly tenants, it is a common piactice to make 
certain deductions from the aggregate of the weekly rents, 
usually varying in amount from 5 to 7 per cent , for the risk 
of the premises remaining empty, of rent remaining unpaid 
and for the expense of collection In the case of a building 
let weekly, for example, the owner or his agent has to make 
52 calls per annum, and it is assumed that if he had to call, 
say monthly, he would be willing to charge a lower rent, be- 
ing thereby able to save the trouble and expense of making 
fifty-two instead of twelve collections in the course of a year. 
On the other hand, if a solvent tenant agreed to take the 
property by the year instead of by the week, he would natural- 
ly insist on an abatement in the aggregate amount of the week- 
ly rent. A deduction & therefore made in the Metropolis to 
amply with the statutory definition of gross annual value. 
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i e , the annual rent which a tenant might reasonably be ex- 
pected to pay for a hereditament taking one year with an- 
other ; because the rent to a yeaily tenant may be regarded 
as slightly less than 52 times the weekly rent or 12 times 
the monthly rent On the other hand, it may well be suggest- 
ed that the owner instead of suffering a loss of time by hav- 
ing to visit his property for the collection of rent, gams by 
being able to keep a closer supervision over the tenants and 
that his losses of rent are therefore generally less than m the 
case where a property is let monthly. It may be noted that 
the weekly rent is made up of several items , not merely the 
annual rent, plus rates and taxes {which are paid by the 
owner instead of by the occupier), repairs, insurance and other 
expenses to maintain the property m a state to command the 
rent, but also of a charge for loss of rent due to the more fre- 
quent change of tenants and for the extra expense and trou- 
ble of collection, the major part of which would not be neces- 
sary m the case of tenancies from year to year 

In Smith v. Churchwardens of Birmingham [(1888) 22 
Q* B D 211], the Court held that no such deduction could 
be made because it refused to interfere with, and treated as 
conclusive, the finding of fact in that case that the house 
could reasonably be expected to let from year to year at a 
rental equal to 52 times the weekly rent The decision is 
therefore not binding where the facts are not so found 

As to the assessment of houses let under quarterly or 
yearly tenancies, or under written agreements for not more 
than three years, the London rating authorities, as a general 
rule, take the rent paid, if a fair one, as the gross value — if 
the landlord undertakes to bear the cost of insurance and of 
all repairs and the tenant pays tenants rates and taxes , this 
being the class of tenancy which the law lays down as the 
standard 



232 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

Agreements and Leases for a Term of Years : In the case 
of an agreement for a longer period, eg, live or ten years 
where the owner covenants to undertake all tne repairs and 
pay the insurance, a percentage (usually 10 per cent, and 
5 per cent, where the tenant undertakes the internal repairs') 
is added to the rent reserved under the agreement m order 
to convert the amount of rent into such a sum as the premises 
would let at from year to year The addition is made on 
the ground that in consequence of the tenant’s tenure of five 
or ten years certain, the owner would be willing to take a 
lower rent than he would if the hereditament weie let for 
twelve months only, with the risk of its being unoccupied at 
the end of that period Many rating authorities, however, 
adopt the rents paid under the agreement for a term not t ex- 
ceeding five years as the gross assessment without the addi- 
tion of a percentage Because “it is an elementary principle 
in rating law that the duration and the nature of his tenure 
are immaterial m estimating the value of his occupation He 
may be a tenant-at-will, a yearly tenant at a rack-rent, or 
a lessee for a long term at a nominal ground rent or the free- 
holder ; but m each of these possible cases, his liability is mea- 
sured by the hypothetical yearly tenant’s rent”. (Ryde ) 

If a premium has been paid m addition to rent, or if the 
lessee has spent money on the premises, this amount must 
also be taken into account. In either case, the sum, whether 
it be a premium or expenditure of the nature of a premium, 
should be considered as merely rent paid m advance or a 
commutation of rent and spread over the term of the lease 
and the equivalent in annual rent arrived at by means of a 
valuation table — usually the 5 per cent table— and the result 
obtained added 'to the rent fixed by the lease plus 10 per 
cent, (see preceding para) will give the gioss assessment. (Cf 
Crew, X Edn., p. 203). 
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The annual value has to be determined by taking into 
.consideration all the circumstances and, among others, the sum 
paid as premium for the lease, “to the extent to which the 
rent ,was reduced by reason of that premium”. The premium 
(in whatever form) is m the nature of capitalised rent The 
premium paid “is not an aggregation of rent kit the present 
value of a terminable annuity ; that being so, m addition to 
the permanent rate of interest which would be required gene- 
rally (a rate of 5 per cent), an extra percentage is included 
for the purpose of creating a sinking fundi at a rate varying 
in amount with the duration of the lease, the shorter the term, 
the larger the rate of interest.” (Crew, X Edn, p 203). Any 
outlay at the beginning of the term on any structural and de- 
corative repair etc , which is necessary, must be treated in the 
same way as premium and spread over the term 

Crew gives the following illustration of the principle. A 
manufacturer holds a lease of twenty years unexpired, sub- 
ject to the usual covenants as to repairs, etc., and to a pay- 
ment of a rental of £400 per annum. The tenant, owing to 
an increase of business, enlarges the premises by constructing 
an additional warehouse which costs him £2,000. This build- 
ing will, of course, with the others, be surrendered to the land- 
lord at the end of His tenancy For some reason, he sublets 
the entire premises to another person Obviously, he would 
then charge that person the same head rent, i e „ £400, unless 
able to obtain an improved rental ; m addition he would also 
require such rent as would provide him with an income of 5 
per cent, per annum on his expenditure on the new building. 

Rent reserved m Lease £400 

Add 5 per cent on cost of new building £100 


Rateable Value £500 

Though the head lessee be willing to accept only 5 per 
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cent, on his outlay, which would result m a rent of £100 per 
annum, the prudent businessman would naturally not be con- 
tent with this and at the same time see his capital wiped out 
at the termination of his lease He would therefore necessari- 
ly charge his profits with such sum (£61 per annum as under) 
as would result, when invested at 5 per cent compound inter- 
est, m his capital of £2,000 being ultimately reinstated . an- 
nual sinking fund to provide £1 at the end of 20 years at 
5% = £030243X £2,000 = £60 9s to be invested annually. 
This is the method adopted to ascertain the rent at which the 
lessee “sits’'. Crew adds . “The rating authorities, are, how- 
ever, not concerned with the fact that the lessee has to recoup 
himself by the end of the term Acting on behalf as it were 
of the hypothetical tenant, the ratmg authorities would inquire 
as to jvhat extent the new building has increased the annual 
value The answer would be 5 per cent, on the cost of build- 
ing, or such a rent as is fixed by local economic causes, which 
possibly might be a larger sum than the abovenamed rate of 
interest” (X Edn, pp 204-205) 

In the case of new T buildings and improvements which 
will outlast the term of the lease, the increase m annual value 
is more fairly measured by a bare percentage on the cost 

Improvements by Tenant : — In calculating the effective 
rent at which a tenant sits, the cost of any alterations and im- 
provements made by the tenant should be spread over the 
period of the lease remaining at the date at which they are 
carried out Alterations and restorations to be effected im- 
mediately 1 before the expiration of the lease should be treat- 
ed as premiums payable then The conversion is carried out 
by dividing m the first case the capital sum and m the second 
the value of that i sum at the beginning of the lease by the 
years" purchase for the corresponding period. (R & I. T. 
June 10, 1939, P. 383). 

If the occupier (lessee) pays the usual tenant’s rates and 
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taxes,, and also bears the cost of repairs and insurance (under 
the terms of the lease] , the rent if a fair one may properly 
be taken as rateable value and the estimated cost of repairs 
and insurance added to it to arrive at gross value Ryde says : 
““Where, as m the ordinary form of lease for a term of years, 
the tenant undertakes the cost of repairs and insurance, no 
deduction under either of these heads for expenses borne by 
the tenant must be made from the actual rent The tenant 
must be assumed to have taken into account the liability to 
repair « and insure in fixing the rent, and to have agreed to 
pay a lower rent than he would have paid if the landlord 
had undertaken the liability ; [I?. v. Wells (1867) L R 2 
'Q B. 542] ; under Section 22 (i) (b) of the Rating and Va- 
luation Act , 1925, this is m fact the hypothesis upon which 
the statute requires the net annual value to be estimated. To 
deduct the cost of repairs and insurance from the actual rent 
would, m such a case, be equivalent to making the deduction 
twice over The rent paid under a repairing lease is there- 
fore (at the moment when it is fixed) approximately the 
same as the net annual value, subject only to a deduction for 
a renewal fund for repairs (or insurance) not covered by 
the lessee’s covenants and for any special expense "necessary 
to maintain the hereditament m a state to command the rent’.” 

If zt were otherwise, the rateable value of a house, when 
the tenant does the repairs, would be less than the rateable 
value of a house of a similar character where the landlord 
does the repairs This would be absurd, and against the funda- 
mental principles of rating law, as it would make the rateable 
value vary according to the bargain between the landlord and 
the tenant The rateable value, as already pointed out, is 
something altogether outside the particular bargain entered 
into between the landlord and the tenant (Cragg). “The 
rent payable under a lease is of course not conclusive evidence 
<of value during the whole of the term, and if it can be shown. 
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that, since the date when the rent was fixed, the value of the 
property has risen or fallen, the net annual value must be 
altered accordingly. [R. v. Skingle (1798) 7 T R 549 ; 
R v School Board for London (1886), 17 Q B D 738]” 
(Ryde, VII Edn 283). It may also be added that where 
the land or building is capable of being leased out to other 
tenants, then the actual tenant becomes one of several hypo- 
thetical tenants ; but where the actual tenant is the only hypo- 
thetical tenant, then the considerations inducing that tenant 
to continue as such must be taken into account in determin- 
ing the rent which the tenant would reasonably be expected to 
pay. 

Mansions : Large mansions or palatial buildings, built 
by their present or previous owners for their own use and 
therefore not intended to be let, present great difficulty in as- 
sessment. They generally contain large halls, over-sized bed 
rooms and other rooms correspondingly large and have ex- 
tensive grounds with stables, garages, green-houses, cottages 
for servants, etc The test of comparison applicable to ordi- 
nary houses which are built on purpose to be let is not appli- 
cable to mansions : as these are built solely for the owner's 
residence and convenience, and in building them the only con- 
sideration is to make them suitable for the owner’s require- 
ments. A man who builds a house for his own occupation, 
or as a family residence, pays little regard to the return which 
may be expected upon the outlay and, generally speaking, is 
satisfied if the rent it would produce in the event of its being 
let is somewhat less than the interest obtainable on the money 
expended if it had been invested otherwise. On the other 
hand, when houses are built expressly to be let, the invest- 
ment is expected to produce a larger return than interest on 
securities. Again, the number of tenants seeking to occupy 
such mansions is very limited, as the tenants must be such 
as possess a large income For, living in such houses neces- 
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sarily* involves great expense apart from the amount of rent 
paid. If the mansions are therefore by any chance ever let* 
the market is so restricted that the rent obtained bears abso- 
lutely no relation to the cost of erection or even to the value 
of the property if offered for sale. '‘An ornate residential or 
other property attracts for its owners no more benefit from 
rate fund expenditure, yet if valued on its intrinsic worth, 
and that basis were used for levying the rate, liability out of 
all proportion to what is fair and reasonable would have to 
be met” In England, m the cases respecting such probities 
'‘which have been taken to the Sessions, the figures fixed have 
been so low as to give Assessment Committees very small in- 
ducement to attempt to rate these premises at anything like 
an equitable figure The fact that the present system of rat- 
ing was intended as a measure of ability to pay is entirely 
lost sight of. Where evidence of agents has been tendered 
at Sessions as to what such property would let for, although 
such figures must be largely hypothetical, as the actual rail 
m the event of letting depends entirely upon whether 'the 
right man’ comes along, the figures presented of capital value 
appear to have claimed little or no weight .. Where there 
are extensive grounds, the present law undoubtedly does not 
allow of these being rated at a percentage upon the commer- 
cial value of the land, but at the same time the grounds do- 
add considerably to the amenities of the mansion, and this 
fact should be recognised by a substantial increase m the rate- 
able value. . .In the case of such Valuable’ properties occu- 
pied by their owners, fair figures could be arrived at by a 
comparison of the floor space, making due allowance, of 
course, for the amenities of the property. 

“It is obvious that a tenant would not take a large man- 
sion unfurnished for such a short period as a year. On the 
other hand, when these properties are let furnished for short 
periods, the great consideration with the owner is the class 
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of tenant, and the rent is a comparatively secondary .point. 
In the majority of cases then, the rent at winch large man- 
sions are let is a very poor guide in answering the question, 
what is the rent which a tenant might reasonably be expected 
to give?. .. .Where an owner has every inducement to live 
in a particular mansion, eg, where it has been held by his 
family for several generations, ’or where he owns a iaige estate 
surrounding it and has important social and political con- 
nections with the neighbourhood, he is undoubtedly the best 
possible tenant, and there is no inequity in assessing the pro- 
perty at a percentage upon the price he would be disposed 
to pay for it, if by any means he was not m possession The 
price would be something in excess of the amount which an- 
other person would give for the mansion, supposing that he 
could at the same time purchase the estate connected with it. 
The rents which have been paid for other mansions, which 
from some cause or other have been let, may give some indi- 
cation of the rent which another person would give for the 
house in question ; but any such evidence entirely leaves out 
of account the rent which the best possible tenant would give, 
that is to say, the present occupier. The occupying owner in 
■a large majority of cases is the person /who would be most 
inclined to give a good rent as tenant 

“If a man of means is 'assessed upon his London house 
at a figure which is based upon comparison with other houses 
built and let upon a commercial basis, and which works out 
at a fair percentage upon the value of the land and building, 
the rent he might reasonably be expected to pay for his 
country seat, with vastly more accommodation, would not be 
over-estimated by working upon the same basis, eg, take a 
mansion in the West End of London costing say £3 per 
square foot for a site of 4,000 square feet and £20,000 for 
the building. This would be assessed at not less than £1,500 
or 4% upon the land and 5% upon the building for gross 
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value.* Yet m the case of Eynsham Hall, which came for the 
Oxford Quarter Sessions in 1908, the assessment of a mansion 
which cost over £77,000 to build, apart from the cost of the 
land, was reduced to £800 gross. 

“In the case of Streatham Hall, Exeter, in 1902, it was 
admitted that the mansion would sell for £30, OCX) to £40,000 
and the Recorder therefore considered that the assessment of 
£1,050 gross or 3 per cent, on the market value was not ex- 
cessive. He however reduced the rateable value to £650, this 
great reduction apparently being to some extent due to the 
cost of upkeep of the grounds which is an ordinary tenant’s 
expense In Buxton v Ware Union Assessment Committee , 
tried before the Hertfordshire Quarter Sessions m 1904, the 
value of the mansion was put at £25,000 . the Court re- 
duced the assessment from £600 gross, £480 net, to £500 
gross, £400 net 

“There is a very strong feeling that the assessments plac- 
ed upon this class of property are inequitable and bear very 
heavily upon the other rate-payers in a parish . In 1871 Mr 
Goschen (afterwards Lord Goschen), as President of the 
Poor Law Board, in introducing the Rating and House Tax 
Bill into the House of Commons, said : "There are many 
buildings and large houses in the county districts which can- 
not be valued on a calculation of what they would be let at 
from year to year and which, in consequence, escape paying 
on a fair rateable value. It causes a considerable amount of 
not unnatural irritation among the farmers to see a large 
neighbouring property escape at a low rating fox this reason, 
while their own smaller farms are, as they complain, highly 
rated The Government propose, where it is held to be im- 
possible to get the letting value, to take the selling value, 
minus a certain percentage, as is done m the case of Scotch 
Railways, and to take 4 per cent on their selling value as 
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the estimated rental This proposal was embodied m the Bill 
in the following Section : — ‘When it appears to the assessing 
authority that, for special reasons, a building cannot be fairly 
valued according to the annual rent which a tenant might 
reasonably be expected to pay for it, it shall be valued m the 
following manner : The gross value of any such building 
shall be a sum equal to four per cent on the capital sum 
which a purchaser might justly be expected to give for 
such a building in its actual state and existing mode of 
occupation. The rateable value shall be gross value so 
calculated after making the same deductions as are made 
in the case of any building valued m the ordinary manner.” 
(Webb). 

In Bombay City, as almost m every large city, there is 
a fair number of such mansions, owned by rulers of Indian 
States, by commercial magnates, and large commercial firms, 
built for their own use or occupation, and never let. There 
prevails a lurking suspicion that these properties are under- 
assessed by the Rating Department But it is not generally 
known that, on appeal, the Court has adopted a different 
standard and invariably reduced the valuation below what 
would appear to be an equitable figure What is obviously 
necessary to secure uniformity of assessment m such cases is 
to amend the law suitably, so as to provide for the assess- 
ment of the properties on their capital value — taking into 
consideration not merely the accommodation provided but 
also the extensive open spaces, the conveniences, comforts, 
amenities and the decorative or ornamental features of the 
properties, as well as the special class of expensive materials 
utilised. In fact, such provision exists in the Madras and 
the Calcutta Municipal Acts [vide Sections 100 (2) and 127 
(b) respectively] which lay down capital value as the basis 
of assessment for buildings not erected for letting purposes 
and not ordinarily let. 
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Empty Houses and Houses Occupied during Part of a Year 

A question was raised m the House of Lords m 1913 in 
Liverpool Corporation v. Chorley Union (App. Cas. p 211), 
whether the practice not to rate empty houses had legal sup- 
port and Lord Atkinson m the course of his judgment said : 
“When the Statute of Elizabeth enacts that the occupier of a 
house should be rated, it must mean that the person to be 
rated shall occupy the house as a house , that is, that he shall 
use the house for the purpose of living m it, or sojourning m 
it, or working m it, keeping animals m it, storing other chat- 
tels m it, or use it for some such other purpose as houses may 
reasonably be devoted to , and, as a vacant house is not 
used for any of these purposes, it is not occupied as a house 
within the meaning of the Statute” 

“Thus the owner of land (or a house) who does not use 
it m any way is not rateable, because he is not m occupation 
although he may exclude other persons from it.” If he is 
paying ground rent for the land on which the house stands, 
it is either because he is under an obligation to pay it, or 
because he expects that conditions will improve and he will 
get a tenant. For no one will voluntarily pay rent for land 
occupied by a house which is empty and to let 

In Crowther Smith V. New Forest Union [Ryde’s Rat. App. 
(1886-90) 311] the appellant was the owner of building land, 
which he endeavoured unsuccessfully to let, and he fixed a bill 
to a tree stating that the land was to let The Court of Appeal 
held that he was not rateable though he had the legal possession, 
because he was not m actual possession. Lord Esher, M R , said : 
“Legal possession is not enough to make the appellant an occupier 
assessable to the poor rate” If, however, the owner of land or 
a house uses it, however slightly, he may be rateable. “ The owner 
of a vacant house, . as long as he leaves it vacant, is not rate- 
able If, however, he furnishes it, and keeps it ready for occupa- 
tion whenever he pleases to go to it, he is an occupier though he 
may not reside m it one day in a year.” [Lush, J, in R . V. St. 
Pancras (1877) 2 Q. B D. 581]. 

16 
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If the owner did not keep the furniture m the house, he 
would have to keep it somewhere else , he is therefore mak- 
ing use of the house at least as a ware-house for the furni- 
ture Thus m Staley v. Cablet on Overseers (1864) 32 L J 
M. C 178, a cotton mill which, owmg to temporary scarcity 
of cotton, was not kept at work was held to be rateable as 
a ware-house for storing the machinery used therein. In such 
cases the rateable value should be determined by the actuaL 
use of the hereditament *‘A building found to be occupied 
as a ware-house should be assessed at its value as a ware- 
house and not at what its value would be if used as a dwell- 
ing house or for any other purpose” This is m accordance 
with the principle of rebus sic stantibus. ( Vide Chapter III, 
supra). 

“In England it has been held that ownership of any empty 
house or other building (for the moment not m use) coupled 
with intention on the part of the owner to make use of.it in 
the future, if opportunity offers or occasion arises^ amounts 
to occupation [R v Melladew (1907) 1. K. B 192, infra] , 
and the owner has been held rateable, even while works of 
adaptation were being carried out until the completion of 
which the premises could not be used for the purpose for 
which their owners ultimately intended to use them [Hack- 
ney Borough Council v Metropolitan Asylums Board (1924) 
88 J. P. 129 ; but here an accumulation of small facts was 
held to amount to user by the owners].” (Ryde, VII Edn, p 
20 ) 

If the owner of a house occupies a part of it, he is liable 
to be rated for the whole “If a person were to shut up his 
garrets, it would be no ground to exempt him from being 
rated for the whole house”. [Grose, J , in R v St. Mary 
the Less , Durham (1791) 4 T. R. 477,] But a house may 
be divided into several holdings and these may be separately- 
rated. 
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•“If a property is by its peculiar nature and situation used 
MDnly during a certain season of the year and shut up during 
the remainder, it does not fall out of rating between the sea- 
sons and its material value is an annual value Thus premises 
such as river-side bungalows and seaside kiosks , or shops „ 
occupied only during the summer , should be rated as if occu- 
pied throughout the year 99 

In Mayor etc., of Southend-on-Sea V. White (1900) 65 J. 
P. 7, the tenant of a shop at the sea-side closed it during the 
winter months and removed all his stock but left there a few 
shelves, mirrors, moveable tables and other chattels which *ould 
be wanted when he opened the shop again for business,, it was 
found as a fact that until the stock was brought back, the pre- 
mises could not be used and that business could not be carried 
on lucratively dunng the winter months It was held that the 
tenant was rateable as the occupier m the winter. 

In Gage \. Wren (1902 ) 87 L T 271, the tenant of a lodging 
house who had taken it on a three years’ agreement removed all 
her furniture except a few tenant’s fixtures, fittings and other things 
and ceased to reside m the house /which was shut up during the 
winter She did not have the water supply cut off. The King’s 
Bench Division held that the house was beneficially occupied/ dur- 
ing the whole time Lord Alverstone, C J , said that, if things 
were left m the house without the intention of returning and mere- 
ly with a view to finding a purchaser or an incoming tenant, the 
proper inference of law was that there w r as no evidence of occupa- 
tion. Darling, J , held that the occupation of a lodging house m 
a sea-side town which had only a summer season showed that the 
business could be carried on most profitably if she were there dur- 
ing the summer and shut the house up and thereby diminished 
the expense during the rest of the year. It was comparable with 
the occupation of a fruit tree which belongs to a person all the 
time. It would be absurd to say that the person did not occupy 
it except while the fruit was on the branches Channel, J, ob- 
served that the things left m the house were chattels, fiom which 
it followed that the tenant had a beneficial occupation of the house 
while it was shut up, as it was used for storing chattels, which 
it would have cost the tenant something to remove and store else- 
where But the mere presence m the building of a few “unwieldy 



244 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

and obsolete articles” of furniture, which are not worth the, trou- 
ble of removing, is not enough to constitute an occupation “ of 
value” [ London County Council \ Hackney Borough Council 
(1929; 2 K B. P. 598]. 

Property which can only be profitably occupied during 
part of each year may yet fairly be rated at the same amount 
at any time of the year. For the rating is based on the yearly 
rent which a tenant may reasonably be expected to pay , and 
a tenant for a year, at whatever time of the year he came m, 
would know, that in the coming year he would have the bene- 
fit of the profitable season (Ryde, VII Edn. pp 21-22),. 
The rent for the year is fixed with the knowledge of both 
landlord and tenant that the season will last, say, for six 
months only, and for that reason the rent is lower than it 
would otherwise be If the rateable value is based upon the 
rent thus reduced and the tenant pays rates on that rateable 
value in the summer months, he w-ould be getting the benefit 
twice over if the house were not rated during the winter 
months” {Ibid). 

The Doctrine of Intention 

In R. v Melladew (1907)'* 1 K. B 192, Collins, M. R., giving 
judgment said * 4 'It is important to remember m dealing with ques- 
tions of liability to pay rates that occupation, which is the basis 
of liability, necessarily vanes with the nature of the rateable sub- 
ject-matter. The acts necessary to establish occupancy of a dwell- 
ing house may be very different from those which might be re- 
quired to establish occupation of a non-habitable hereditament. 
It is, I think, clear from a comparison of many authorities, that 
the intention of the alleged occupier in respect of the hereditament 
is a governing factor m determining the question whether rateable 
occupancy has been established For instance, the physical pre- 
sence, actual or constructive, of the alleged occupant upon the here- 
ditament may be consistent with the position of a licensee or lodg- 
er as well as with that of an occupier in the sense required to 
establish rateabihty. Tn order to ascertain this", says Blackburn, 
J., in Allan v Overseers of Liverpool (1874) L R. 9 Q B p. 192, 
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*we must see what was the intention of the parties/ So in a case 
where an owner had put up his house to let and had placed or 
left furniture m it, that eminent judge, the late Christian, J., says . 
The presence of furniture has its chief bearing on the case with 
reference to the animus habitandi If a man leaves furniture 
in a house, or sends furniture to a house, the presumption is m fa- 
vour of the animus revertendi or habitandi [See Staunton V. Powell 
(1867) 15 W* R. 362].. . The business oi a ware-house-man 
need not involve the actual presence on the premises either of the 
ware-house-man himself, or of any representative, or of any move- 
able chattels If he has the necessary appliances ready for use 
when the demand for storage comes, he is m a position to do busi- 
ness to which the physical occupation of the premises is indispens- 
able If he holds himself out to let storage space not involving 
a demise of the whole w T ar e-house, and by securing exclusive con- 
trol over the premises has put himself m a position forthwith to 
gi\e the accommodation required, is he to be deemed as not the 
occupier until some customer has been found to deposit goods for 
storage 7 And when he has secured customers and his ware-house 
has afterward^ again become empty, is he to be deemed as having 
ceased to occupy ? I cannot think that this can be so. I am aware 
that ownership is distinct from occupation and that an owner 
does not make himself rateable by trying to let a house which he 
has ceased to inhabit. But the principle involved in that proposi- 
tion does not apply to the case of a tenant of a vacant ware-house 
who retains control over it for the purpose of letting storage room. 
In the case of the owner seeking to find a tenant in the case put, 
no assertion of occupation by him is involved If he gets a tenant 
he substitutes the occupation of another person for his own. The 
ware-house-man m getting a customer supplies visible evidence of 
his own occupation In the case of the owner who tries to let, 
the intention is not to occupy In the case of the ware-house-man 
it is exactly the reverse It seems to me on the facts found by 
the justices .. that the intention of the defendant here was, as 
far as ■ possible, to avoid the semblance of occupation, while care- 
fully guarding the substance He carefully retained the control, 
while his continuous intention was to utilise the premises for the 
purposq of his business whenever opportunity offered.” 

Ryde observes that in R. v. Melladew the premises were 
capable of immediate use, for the purpose for which they were 
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intended, without alteration ; and great stress was laid on 
the “intention" of the owner of the ware-house to use it in 
juturo. But the question was whether there was any rateable 
occupier at all. The word “intention" is capable of two dis- 
tinct meanings It may be used to express either (a) voli- 
tion to do an act m presently or (b) determination to do an 
act in juturo In Allan v Overseers of Liverpool (1874) L 
R. 9 Q. B , Blackburn, J., says , “what we have to see is 
whether or not the board parted with the exclusive possession 
of the premises. . . In order to ascertain this we must see 

what was the intention of the parties, and that depends not 
so much upon what words may have been used in the docu- 
ments employed ..." Here “intention" is used to express the 
meaning and the wishes of the parties in executmg the do- 
cuments and “the intention" is regarded as having been car- 
ried out then and there by the execution of the documents ; 
and it so becomes a thing of the past. But m R. v. Melladew 
when Collins, M. R , says that the defendants “continuous 
intention was to utilise the premises for the purpose of his 
business whenever the opportunity offered", he is speaking 
%of a determination to do something m juturo , which determi- 
nation had not been carried out (Ryde, VII Edn, pp 25-6). 

Ryde doubts also the correctness of the ruling attributed 
to Christian, J,, that the animus habitandi or revertendi was 
a material factor to be considered It is difficult to see, says 
he, why the mere fact of keeping furniture m a house belong- 
ing to the owner of the furniture should raise a presumption 
either that the owner intends to inhabit the house himself or 
that he intends to let it to another, as the supposed fact is 
equally consistent with either intention and is evidence of 
neither. 

The limits of the application of the docirme oj intention 
to questions of rateable occupation, says Ryde, are indicated 
4n the following passage from the judgment of Wright, J., 
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hi London County Council v Hackney Borough Council (1928) 
2 KB. 588 : “The relevant intention must, I think, have 
regard to the employment of the premises m the rating year , 
and to an employment for which they were suited or readily 
capable of being suited m their actual condition This was 
the ground of the decision m Bootle Overseers v. Liverpool 
Wardhousing Co (1901) 65 J. P 740, which turned on' a 
finding that m the rating year there was np intention to use 
the premises. This is quite different from keeping premises 
definitely and intentionally in reserve for purposes for which 
they are prepared In such cases the contemplated and in- 
tended user is being enjoyed just as the intended user is being 
enjoyed under different circumstances m Liverpool Corpora- 
tion v Chorley Union Assessment Committee ”, (1913) A C 
197. (VII Edn, page 27) 

In Liverpool Corporation V. Chorley Union , the Municipal 
Coiporation, who were owners and occupiers of reservoirs and a 
water-works system, bought over 1100 acres of land which formed 
a gathering ground for water which flowed naturally therefrom to 
the Corporation’s reservoirs They let the sporting rights over 
the whole of the land to a shooting tenant but otherwise kept it 
unlet and vacant m circumstances which showed an intention to 
maintain a constant control over the 'land for conserving their 
water supply. The Corporation were held to be in rateable occu- 
pation as they were enjoying the benefit for which they had bought 
the land — namely, ensuring the absence of a resident population 
which might render impure the water which previously was pure 
and might consume the water and dimmish the supply , and as* 
they were deriving profit by the demise of the sporting rights. 

The doctrine of intention was further elucidated in the 
judgment of the Court of Appeal in the recent case of Hamp- 
stead Borough Council v Associated Cinema Properties, Ltd , 
(vide, PP. 169-171, Rating and Income Tax of May 27, 1944). 
It was held that, while in most cases evidence of intention 
would be most relevant in deciding whether there ‘was actual 
occupation, yet actual occupation was necessary to establish 
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rateable occupation , as the intention to do a thing and the 
actual doing of it were always obviously different things 

In this case, Frognal Pnory Development Ltd agreed to let 
and Associated Cinema Properties Ltd agreed to take certain dwell- 
ing houses m Frognal Close, at an inclusive rent of £1500 per 
annum, for a term from 1st Oct, 1941, continuing as to Nos, 2 
and 4 until thq expiration of three months after the cessation of 
hostilities, and as to Nos 1,3,5 and 6 until Sept 1948, determin- 
able as agreed. The said term was subsisting at all material times. 
The A. C. Properties, Ltd covenanted to keep the premises m good 
and tenantable repair and condition, provided they should be under 
no liability for the maintenance, repair and preservation of the 
premises until they should enter mto possession ; they covenanted 
not to use the premises otherwise than for private dwelling houses, 
or the garages in connection therewith, of for emergency offices 
in connection with their business , the object was to have accom- 
modation availably for offices m the event of their present offices 
being rendered unfit for use by enemy action, or should they de- 
sire to use the premises owing to the exigencies of business. The 
A. Q. Properties Ltd had never used the premises for any pur- 
pose , no steps had been taken to adopt the premises, which had 
been built as private dwelling houses, for use for emergency offices, 
though they were capable at all material times of being so used 
without any structural alterations At no material time had there 
been any furniture or other chattels m the premises. It was con- 
tended for the A tC Properties Ltd that they were not m rate- 
able occupation of the premises during any part of the period m 
respect of which the rates were made, that the vacant houses m 
whtch there was no furniture were not rateable, and that in the 
-circumstances a distress warrant could not lawfully be issued 
against the respondents (A. C Properties Ltd ) m respect to the 
rates On behalf of the Borough Council it was contended that 
the premises ought to be regarded at all material times, not as 
vacant houses but, as stand-by emergency offices and that the re- 
spondents were in rateable possession at all material times 

In the King’s Bench Division, the Lord Chief Justice (Vis- 
count Caldecote) and Charles and Hallett, JJ , delivered separate 
hut concurring judgments. Hallett, J., said * “The authorities seem 
to show that in order to establish rateable occupation, there must 



RE XT AS THE 3\SIS OF A.SSESSMLXT 


24 ? 


be a legal possession, as to \\h.ch see Holy u ell Unton Ha^.yn 
Dtl iia b t Co f IS^S; A C 117, , b) actual occupation, ana {tj 
henencial occ up auen Tnc phra=e auuui occupation ’ wall be 
foc'a to have been usee ny Far wen L j in R \ Meuaaeu { 1907 ) 

1KB 203 and a so by W r.ght, j T a^ nc tten was. in Lender 

Cow :y Cornell \ Hackney Borong\ Council (1928, 2 KB, *n 
P 529 The phrase ‘actual posse^on’ .vas u-ca cy Lord Russell 
in V C'CTza Station Case, Th~ Mayor j t T T , to' r 1 t.ie Southed 

Ran Co \ 1935; A. C at P. 529 Ii „ ^.c mat n Cccicung 

vhctnti there was an acma. cc^-pat-on ov me uJegec: occupier 
during tne perod to vh.cn me ra^ rtla.es cwchrcu of _n.^nn< n 
shou.d oe taken into account I :t spec null/ a^rco I t~ o>: ir. mam 
ca^es eviGcnco of ir.Lni'i n wot ’a bt n\>w jcL\ am in ceva % whe- 
ther there lias oeen dimnc, the mo x.iui per oc 3 a' icma> , erec- 
tion Be, if if oe fLa- un cue nr on r y ccc^p. is aia v:*rc 
th.m a^ actual occm>rt uic-n apan '-on auhomy I s.M^d 
k v< „ _ sl.cl tiai . va> cVady wo »g I should r.a\e scud that the 

it lo co a tmig ana actual dome o. *z 1 umev* >o^'e 
provided the contraw V were a ways ob.iou^y afferent 
thru- R and I T Jan 87 194 1, P? 13-15' 

In the Court ol Appeal (before Scou, Goddard, ana Du Parcq 
L JI ' the judgment of die House wa a delivered by Du Parcq 
L J win said 1 It is tiue that it was sad by Sir Ricnard Henn 
Co'uns M R m Rex \ Mel tad tw (at P 201; “that the inten- 
tion of the alleged occupier in respect to the hereditament is a 
go\eming factor m determining the question whether rateaole oc 
cupancy has been established ana that many other authorities 
show that it is often important to ascertain the owner’s intention. 
When these authorities are examined, however, it becomes manifest 
that intention is relevant only when it goes to show pie sent oc- 
cupation and user The instances given by tne Master or the Rolls 
in the passage just cited maite this plain A person is found 
living m a house by \ irtue o£ an agreement with its ov ner Is he 
an occupier or a mere lodger ’ To decide this question it is ne- 
cessary to look at the agreement m order to ascertain, the inten- 
tion of the pannes A man has left furniture m a house, though 
he is not residing there That fact shows an intention to leturn 
or to enter, and so proves that he is enjoying the use of a furn. -li- 
ed house The tenant of a sea- side boaidmg hou^e has shut it up 
for the wunter The fact that he intends to re-open it in the 
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summer is proof that he is now using and occupying it as a board- 
ing house although the seasonal nature of the trade causes it to 
be temporarily closed It is never true to say that a mere inten- 
tion to occupy, m hypothetical circumstances which may never 
come into existence, is equivalent to occupation 

“For these reasons, we agree with the decision of the Divisional 
Court that the facts found do not establish rateable occupation ” 
Leave to appeal was refused, “having regard to the fact that there 
is no departure m law and no fresh law m it, and that six ludges 
now have taken the same view ” (Scott, L J.). 

In India 

In India, the law relating to empty houses is different from 
that in England, as land and buildings, whether occupied or 
not, are as a general rule not exempt from rates. The Muni- 
cipal Acts provide, however, for the grant of a proportionate 
refund of the general tax or consolidated rate (which has been 
paid) if void or vacancy has been duly notified to the rating 
authority. 

Under the Punjab Municipal Act (XX) of 189/1 (Section 
62), neither the presence of a caretaker, nor the mere reten- 
tion, in an otherwise unoccupied dwelling house, of the furni- 
ture habitually used in it, constitutes occupation 

The Bombay District Municipal and Municipal Boroughs 
Amendment Act (XII) of 1931 lays down that “a dwelling 
house within the limits of a municipal borough, notified by 
Government as a hill station municipal borough, shall be 
deemed to be vacant notwithstanding the fact that it contains 
furniture habitually used m it, if otherwise unoccupied [Sec- 
tion 86 (4)]. 

Under the City of Bombay Municipal Act (Sections 174 
to 179), refund of two-thirds of the tax paid is obligatory 
when the vacancy has lasted for not less than sixty consecu- 
tive days, no refund being payable for any period prior to the 
delivery of the notice Unless application for refund has been 
made within thirty days of the expiry of the half-year to 
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which the claim relates, the claim may be disallowed. When 
the vacancy extends into the next half-year, notice of such 
continued vacancy is required to be given within 30 days of 
the commencement of the next half-year. 

Under Section 158 when any property or land is let to 
one or more persons m severalty and when all such several 
holdings are treated as one property, a remission or drawback 
of one-fifth part of the 'general tax leviable is allowed subject 
to conditions prescribed by the Standing Committee, the chief 
of which is that the loss of rent due to vacancy should be 
not less than 5% of the rateable value of the property as 
entered m the Assessment Book for the year. 

Under Section 179 discretion is given to the Commis- 
sioner to disallow any claim for the refund of any property 
tax unless applied for m writing within thirty days after the 
expiry of the half-year to which the claim relates. 

Under the Madras City Municipal Act (Section 105), if 
“any building has been vacant for thirty consecutive days in 
any half-year, the Commissioner shall, if the owner of such 
building or his agent has given notice, remit so much not 
exceeding a moiety of the tax due for such half-year as is 
proportionate to the number of days during which the budd- 
ing was vacant”. The notice, however, must be given every 
half-year, as it expires with the half-year during which it is 
delivered and has no effect thereafter. 

Under the City of Calcutta Municipal Act (Bengal Act 
III) of 1923, the general tax or consolidated rate is payable 
quarterly by the owner and the occupier in equal proportions. 

‘When; any land or building has “remained unoccupied or 
unproductive of rent for a period of sixty or more consecutive 
days”, one-half of the owner's share of the consolidated rate 
due for such penod is remitted, or refunded on application, if 
such share has been paid (Sect. 151). In the case of the 
occupier's share of the consolidated rate, the whole of the 
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amount of that share proportionate to the number of the, days 
In a quarter during which he did not occupy the land or build- 
ing is refunded to him. (Sect. 152). 

But in the case of any land not being wakf or debutter 
property, which in the opinion of the Corporation is suitable 
for a building site, and is not utilised for such purpose for more 
than three years, the right to a remission of the consolidated 
rate for a vacancy ceases on the expiration of such period, 
unless the land is exempted by the Corporation on the ground 
of its being necessary to be kept open for the purpose of 
ventilation or on the ground of its being, owing to the exist- 
ence of special circumstances, impracticable to be utilised as 
a building site (Proviso to Sect 151) 

Notice has to be given during the period the land or build- 
ing is vacant, or unoccupied and unproductive of rent, and if 
it is delivered within seven days of the vacancy, the remission 
is allowed with effect from the date of the vacancy (Sect 
153) 

No refund of any amount is admissible undei Section 
151 or 152 unless applied for within one year from the date 
of payment (Section 154) 

The provisions in the Bombay District Municipal Act 
(Bombay Act III) of 1901 ( vide Section 69) and m the 
Bombay Municipal Boroughs Act (XVIII) of 1925 (Section 
86) are similar, being based mainly on the Punjab Municipal 
Act (XX) 'of 1891, (Section* 62). Under sub-section (1) of 
Section 69 of the District Municipal Act, if any building or 
land, which is assessed to a rate based on the annual lettmg 
value and payable by the year, or in respect of which a spe- 
cial sanitary cess is payable by the year or by instalments, 
has remained vacant or unproductive of rent throughout the 
year or portion of the year for which the rate is leviable, or 
throughout the period in respect of which any such instal- 
ment is payable, the Standing Committee shall remit or re- 
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fund jiot less than two-thirds of the amount of the rate, or 
of the cess or instalment of the cess as the case may be. To 
earn such remission or refund, notice m writmg of the fact 
of the building or land being vacant and unproductive of rent 
must be given, no remission or refund being admissible for 
any period previous to the delivery of the notice. Sub-section 
(2) gives -the Standing Committee discretion to remit or re- 
fund ^ an equitable portion of the rate, cess or instalment, 
where any building or land, or one or moie of the separate 
tenements of which it consists, has been vacant and unpro- 
ductive of rent for not less than sixty consecutive days, or is 
wholly or m great part demolished or destroyed by fire, or 
otherwise deprived of value The recital or statement of ob- 
jects and reasons explains that ‘‘remission of tax m case of 
vacancies is logically admissible only where the land is rated 
on its letting value. Such remission if granted in the case 
of undeveloped land rated on its site value would defeat the 
purpose of the tax.” 

Sub-section (2) gives discretion to remit in the cases stat- 
ed even the whole of the tax and for any period, provided such 
period is not less than sixty consecutive days This discre- 
tion seems to have been intended to prevent hardship in cases 
where the omission to give notice is due to the ratepayer's 
inadvertence, absence, death etc The period within which 
the application for refund must be made is not fixed Under 
sub-section (4) a building or land is held to be productive of 
rent ‘ if let to a tenant who has a continuing right of occupa- 
tion thereof, whether it is actually occupied by such tenant or 
not” 

Under sub-section (4) of Section 69 of the District Muni- 
cipal Act a house would apparently not be productive of rent 
if the house is not let to a tenant but is reserved by the 
owner for his own occupation — though the principle of the 
two cases is the same The owner here stands in the posi- 
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tion of a tenant with a continuing right of occupation. (Cum- 
ming’s note to the District Municipal Act) 

Under the Madras City Municipal Act (IV) of 1919, a 
building cannot be considered to be completely demolished or 
destroyed, within the meamng of Section 73 (2), so as to be 
exempted completely from liability to tax, because part of its 
roof has been removed for carrying on repairs and the build- 
ing is rendered unfit for use As a building actually unused, 
it is liable to half the tax [Municipal Council of Tan] ore 
v. Krishna Filial (1920) 44 Mad 353] 

Under the Punjab Act remission of the entire rate is ad- 
missible, but m Bombay the maximum is limited to 2/3 , the 
1/3 is intended to compensate the Municipality for the ex- 
penditure on street cleaning, street lighting, fire brigade, etc, 
which must continue to be incurred irrespective of whether 
certain buildings on a street are occupied or not. ‘The total 
remission may be justifiable and necessary in some cases and 
not in others, and at certain times but not always A rigid 
rule for all cases and all municipalities was therefore undesir- 
able, while at the same time it was not advisable to leave the 
discretion of a municipality quite unfettered as to whether 
any or all should be remitted It is one of the essentials of 
all taxation that it should be certain ” (Cummmg’s note to the 
Bombay District Municipal Act ) . 

Under the City of Rangoon Municipal Act (Burma Act 
VI) of 1922, one-half of the general tax which includes the 
fire-brigade tax, if any, is remitted, or refunded (if paid and 
application for refund made within six months of such pay- 
ment), when any building or land, or any portion of either 
which has been assessed as a separate property, has been un- 
occupied or unproductive of rent for a period of at least thirty 
consecutive days (Section 88). 



CHAPTER VII 


Profits as the Basis of Assessment 

Special Classes of Property 

As already stated, the measure of value of a hereditament 
Is the rent at which the hereditament might reasonably be ex- 
pected to let from year to year. This is indeed the primary 
test of rateable value as laid down by statute, and it is easily 
applied in the case of dwelling houses or shops, which have 
a known market value, as such value can be ascertained from 
a comparison with similar hereditaments actually let m the 
neighbourhood 

But there are several classes of property to which this 
test cannot be applied, for the simple reason that the proper- 
ties are not let, nor intended to be let on any terms of tenancy, 
the same person being both the owner and the occupier 
There is in such cases, therefore, no evidence of rental value 
to be ascertained from the actual rent paid There may also 
be no similar properties having known rental values with 
which a comparison can be made. We have hence to deal 
with a class of hereditaments to which the language of the 
Parochial Assessments Act of 1836 or of the Valuation 
(. Metropolis ) Act of 1869 does not literally apply and can be 
applied only by analogy 

“We have to apply the Parochial Assessments Act (1836), s> 
said Lord Coleridge, C J , “to many things which were not in 
existence at the time of the passing of the Act, or were not con- 
templated by those who drew it. Language which was applicable 
to subjects then in existence is no longer applicable Words which 
are wholly inapplicable have to be applied to gas-works and water- 
works, where any hypothetical tenant is an impossibility. Who 
can imagine a person becoming a tenant of three miles of a rail- 
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way or parts of a system of water-pipes ? The same thing is true 
of smaller properties which were not contemplated by the Act and 
to which the words used are not applicable Still, you must get 
at the? amount m the best way you can, applying the rules as far 
as possible The question asked is, what a tenant from year to 
year would give for property which is ex hypothesi not so lettable. 
You must assume facts to exist which are jound in fact not to 
exist and not capable of existing ” [Smith v. Churchwardens of 
Birmingham (1882) 22 Q. B 211] In the case of such properties, 
(to quote Lindiey, J, m the same case), “the difficulty arises from 
our being obliged to apply an unreal test , but the Act of 1836 
says "No rate shall be allowed, or be of any force, which shall 
not be made upon an estimate of the net annual value — that is 
to say, of the rent at which the hereditaments might reasonably 
be expected to let from year to year”. 

To meet such cases, judicial tribunals have by various ex- 
pedients evolved other tests of value, or bases of valuation, 
as directly deducible from the statutory basis of rental value. 
These bases are adopted only where there is no evidence of 
rental value of similar hereditaments actually let at a rent 
available as a guide. These are : 

(i) The Pi opts basis, to be adopted m the case of here- 
ditaments where any gainful trad g or profit-bearing under- 
taking is carried on : eg, theatres, music halls, hotels, cine- 
mas, public houses, race-courses, golfcourses, etc In such cases 
the gross revenue is taken as the basis of valuation. 

“Theatres and places of amusement, even when no per- 
formances are being given, are held to be occupied from the 
fact that the necessary furniture and the appliances are with- 
in them In making an assessment, especially m London, the 
liability of a theatre to be empty is a contingency taken into 
consideration” (Crew, X Edn , P. 126). 

(ii) The Contractor’s test or theory > (that is, the mterest 
' on cost which a contractor would require if he provided the 

land and buildings for their present occupier), to be applied 
to those classes of hereditaments which, in the words of Crew, 
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“axe qot of a character which any hypothetical tenant would 
be supposed to rent” (P. 124 j, or in respect of which “neither 
actual rents nor the profits of trade are available as evidence 
for the estimation of rateable value” (P. 133 } : e.g, heredita- 
ments owned and occupied by public or quasi-public bodies, 
namely, educational and charitable institutions , that is, build- 
ings occupied as schools, college chapels, college libraries, uni- 
versity buildings (senate house, convocation house, library 
etc.), museums; hospitals, asylums, infirmaries, orphanages, 
public places of worship, etc. , it is adopted also in the case 
of hereditaments occupied for commercial enterprises or indus- 
trial undertakings , e g , workshops, factories, mills, etc. 

(ni) A combination of the Profits basis and the Con- 
tractor’s test , m the case of public undertakings or works of 
public utility, such as railways, tramways, water-works, gas- 
works, telephones, electricity, undertakings, docks, etc, and 
mines All properties of tins class are divided mto two parts : 
(1) that which is directly or immediately productive of pro- 
fit ; and (2) that which is indirectly or mediately productive 
of profit A simple test, says Rosher, which may be employ- 
ed to determine what constitutes the directly productive por- 
tion of the property is to inquire ‘what does the customer 
pay for?’ In the case of a railway, for example, what the 
passenger pays for is conveyance from one place to another ; 
and as it is the line which offers or provides the facility for get- 
ting from place to place, the line is the immediately or direct- 
ly productive part of the railway undertaking. “The induce- 
ment to the public to pay their fares is not to obtain the use 
of the railway stations or sidings but of the railway itself, the 
Stations being merely an accessory by which they are more 
conveniently enabled to attain their object They would not 
pay for the use of the station without the railway, but they 
would pay for the use of the latter even without the former. 
Wherever these two kinds of property are found existing side 
17 
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by sidq in a parish, they must be separately valued and assess- 
ed, the object being to ascertain their letting value on the 
terms of the Acts, but. that object is attained by differ- 
ent processes” (Boyle). Thus the directly productive por- 
tion of a railway property is assessed on the basis of profits 
earned, and the indirectly productive portion is valued on the 
contractor's theory, that is, by taking a percentage on the 
value of the land and buildings 

“We are of opinion”, said the Court in R. v. The Eastern 
Counties Railway Co. [(1863) 32, L. J. M. C 174], “that we 
must, in conformity with the established practice, treat the station 
as only indirectly contributing to the profits of the line and conse- 
quently as being to be rated as land and buildings, whose value 
is to some extent enhanced by their capacity of being employed 
m connection with the line” 

In the case of mines, the surface works or works above 
ground are assessed on the contractor's test and the under- 
ground workings on the profits basis 

All properties assessed on any of the aforesaid three bases 
are generally spoken of as “special” or “exceptional” class of 
properties, though the expression is often restricted to public 
undertakings or works of public utility (which are assessed 
partly on the basis of profits and partly on that of the con- 
tractor’s theory), probably because they are occupied for the 
purposes of undertakings which are carried on by virtue of 
special Acts of the Legislature 

The following is a list of the properties which are deemed 
in England, generally speaking, to be “special” properties 

Mills, factories, and manufacturing premises where the 
present net annual value is £100 or over Canal, dock, gas, 
water, electricity, tramway, and other public utility under- 
takings* Hereditaments containing machinery or plant which 
is deemed to be part thereof Collieries, quarries, sand and 
gravel pits. Brickworks Licensed premises, clubs and restau- 
rants. Hospitals and infirmaries Colleges and schools (ex- 
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cxi rc:e-s.it d school and pnxrses cccup ed in connection 
there T ai: 

Xcn-producAve p’cpe-:ies in hx occupation of local 
Authorities eg, town ha A- par.-h nails phone Ou:ce% wcrk- 
houses hcsp.ta.s, sanarona nar'v-.s a^y-nn^ scooo> h cra- 
nes, art gailer.es cams and vast-jucu-cs, hrc-<a:x_;s, -ew age 
ianrs etc. Places of amusement Go.: else-:, rctes, w are- 
nouses, shops, garages Dvemr.g nouses vnxe lit p.e^ent 
i area ole value 1 ^ a ICO or Mnir has 6 ph- Govern- 

ment property wne:e :t is lovo.x uv an ..gn cn.cn: snoald be 
reached won the Treasury Vh'uc: Ravug a s a InCuthC Fax. 

10th Sept 1922 

‘ Specia p v jpi r it, says Gragg are those wXcn do not 
admit cf compandor v i:h p: : pomes of a s Tnar Kind ana az> 
to vt.ucn there ^ no recogm -ed stanaam or va.ue But the 
expression “spec.a* or exa ptional’ properties, it 'would ap- 
pear :s a misnomer as. x matters of rat.ng, the law does not 
recogn.se any difference between properties For, tne defini- 
tions of ‘net annual value" in Section 1 of tne Parochial As - 
sessments Act of 1836 , “gross estimated rental J in Section 15 
of the Union Assessment Committee Act of 1862, and * rate- 
able value” m Section 4 of the Valuation { Metropolis' Act of 
1869 make the rent wnzch may reasonaoly be expected from 
year to year, the measure of rateable \aiue In none of those 
definitions is there any reference to profit or to interest on 
cost of land and buildings 

Hence Lord Davey, m Carzmigkt \ Sculcoates [ 1900 ) 
A C 159 repudiated ‘"the distinction between exceptional and 
ordinary cases ' The description mil, koueter , appear proper 
if it refer only to the method of valuing the properties which 
are assessed, not on the bas^s of ~ental value laid down by 
statute but on otner substituted basis evohed by judicial 
tribunals as directly deducible from the statutory basis , and 
winch “from their extent and peculiar nature require special 
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consideration and treatment and offer unusual difficulties m 
the way of the attempt to ascertain their annual value, as 
special calculations based on the results of their working are 
necessary and permissible . ”( Boyle) 

Scholefield says that the Bill which ultimately became the 
Rating mid Valuation Act of 1925 contained, when introduced, 
a series of clauses which w r ere intended to simplify the valua- 
tion of railways and other properties which were referred to 
in the clauses as “special”, that is, “the hereditaments consti- 
tuting a canal, tranrway, dock, harbour, gas, water, electricity, 
power or other public utility undertakings carried on by any 
persons m pursuance of powers conferred by Parliament”. 
The clauses came, however, to be omitted in Committee, 
owing to lack of time for adequate discussion — with the result 
that the expression “special properties” failed to receive 
Parliamentary recognition 

Profits as the Basis of Assessment 

The method of assessment on the basis of profits is known 
also as “ valuing on accounts ”, or valuing on the basis of re- 
venue , namely, the revenue which a property yields over and 
above all the working expenses, tenant's allowances, etc, and 
which would ordinarily be available for the payment of rent 
to a landlord 

The Sheffield Case [Sheffield United Gas Light Co v 
Sheffield Overseers (1863) 32 L J. M. C 169] is said to 
have established the profits basis, almost as now understood, 
as the formula appropriate to the valuation of a public utili- 
ty undertaking 

Lord Care, L C , thus summarised the history of the applica- 
tion of the formula in Kingston Union V. Metropolitan Water 
Board (1926), A. C, 331, at PP 339-340. “The precise date at 
which the profits basis was first devised and the name of its first 
inventor do not clearly appear, but it is plain from the reported 
cases that its adoption was immediate and enduring The method 



PROFITS AS THE BASIS OF ASSESSMENT 


261 


was approved by the Court m R V Mile End Old Town Overseers 
11847), 10 Q. B„ 208, and that was followed m R \ Middlesex 
Water IT orks \ 1859 * , 28 t L J M C, 135, where the method was 
explained m a lucid judgment by Nightman, J, who laid stress 
on the duty of the Court to protect the occupier of an apparatus 
extending over a number of parishes trcn bung ia£ed beyond the 
rateable value of the whole taken together In Sheffield United 
Gas Co . v Sheffield Overseers , (1863), 4 B S, 135, the method 
was applied to a Gas Co, and enloiced hv Bmckomr, j, and a 
strong Government Since that time the method ha> been followed 
in innumerable assessments throughout the counay, and has been 
constantly approved b\ the Court-, and this lloute as the only 
practical one that has been advanced cs the reco^m^d formula 
of assessment " 

In St fames and Pali Mall Electric Light Co Ltd . v West- 
minster Assessment Committee ( 1934 ) A C , 33, the profits basis 
was applied to the assessment ot a considerable electricity under- 
taking In this case, the House of Lords affirmed the decision of 
the Court of Appeal , in doing so, Lord Atkin (who had delivered 
a dissenting judgment m the Court of Appeal m the Kingston 
case) said : "Various methods have been adopted for determining 
what rent a hypothetical tenant might reasonably be expected to 
pay to a hypothetical landlord m the imaginary circumstances pre- 
mised m the Act The most usual system is to adopt the so-called 
“ Profits-basis ”, which by an interesting development of judicial 
decisions is now held to be the system which ought to be adopted 
m the absence of special circumstances” 

Hereditaments which are used or occupied for carrying 
on a jprofit-bearing undertaking are alike m that they are oc- 
cupied with the sole intention of making profit out of the 
occupation, and from this circumstance it is assumed that the 
profits form a basis upon which the hypothetical rent can be 
ascertained — if no better criterion is available For, “a te- 
nant would proportion the rent, he would be willing to give, 
to the profit-yielding capacity of the property and hence an 
inquiry into profits is helpful as a guide to the ascertainment 
of the hypothetical rent.” “ The problem is to ascertain what 
rent may be expected from a yearly tenant of the particular 
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hereditament If the actual occupier is a yearly tenant at 
a rent recently fixed under ordinary circumstances of supply 
and demand, then {puma facie at all events), the facts sup- 
ply the answer to the problem If the particular heredita- 
ment is not sq let, but there are other similar hereditaments 
which are so let and with which the particular hereditament 
can be compared, if that comparison affords a sufficiently ac- 
curate criterion of the rent which may be expected for the 
particular hereditament to be rated, the problem can be solv- 
ed without inquiring into the profits which a particular tenant 
has made/’ [Ryde, VII, Edition, p 254]. 

Thus, m Dodds v. South |S hields Union (1895) 2 Q B 
138, the Divisional Court and the Court of Appeal held that 
the Quarter Sessions were right m refusing to hear evidence 
of what were the average weekly takings of a public house in 
a town where there were other public houses of a similar charac- 
ter and that, as there was nothing exceptional m the case of 
a public house so situated, the ordinary mode of arriving at 
the rateable value should be adopted Thus “the rule is that 
where there is a market value whereby a comparison can be 
made, profit or loss in trade has nothing to do with the as- 
certainment of the rateable value, and the rule applies whether 
a house is a public house or not, and whether a public house 
is ‘tied’ or not” In Cartwright v. Sculcoates Union (19D0) 
A C 150, the House of Lords commenting on Dodds V South 
Shields Union held that m the case of a public house, the 
existence of the licence and the amount of the trade, which 
can be and has actually been carried on there, are elements 
to be considered m order to arrive at the rent at which the 
house may reasonably be expected to let , evidence of these 
facts is always admissible and may be necessary where the 
ordinary evidence of market value by comparison with other 
public houses is not available. 

Though the evidence of profits made is also admissible 
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in such a case, an inquiry into profits should be avoided as 
far. as possible, says Cragg, as such inquiry is regarded as in- 
quisitorial and oppressive. 

In Pointer v. Norwich Assessment Committee (1922) 2 
K. B 471, m assessing the rateable value of a pig butchery, 
the Court of Appeal supported the decision of the Norwich 
Quarter Sessions which had accepted the evidence, tendered 
by the occupier, of the assessment of similar premises in the 
same union as a guide to the rateable value of his own. Other 
methods of valuation were disregarded altogether as not appli- 
cable where more direct evidence of value was available 

But, as observed by Lord Watson in Edinburgh Street 
Tramways Co v Lord Provost etc , of Edinburgh (1894) 
A C 475-6, “it is a mistake to suppose that valuation by 
rental is a process dissociated from the idea of profit. In the 
case of a tramway, the questions whether a hypothetical te- 
nant could be found and what rent he might reasonably be 
expected to give if he were found cannot be easily solved, 
if at all, except by estimating what amount of profit the line 
had yielded m the past and was likely to yield in the future 
An intending lessee, whether real or hypothetical, would hesi- 
tate to pay a rent which was not based on these data ” 

In Cartwright v. Sculcoates (1899) 1 Q B 673, Lord Hals- 
bury, L. C , m the Court of Appeal said * ‘The problem is to as- 
certain, according to the statute, what a tenant from year to year 
might reasonably be expected to give as rent For the solution 
of that problem it appears to me all that could reasonably affect 
the mind of the intending tenant ought to be considered You 
must take the ordinary case of the market value of a house such 
as this, or of other houses similarly situated m the neighbourhood, 
and if you have those materials, you have no nght to go beyond 
them. Where you have not the same power of comparing one 
subject of rating with another, you must of necessity go into the 
question more minutely and find out what money can be made 
out of it” 
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In other words, where a trade could be carried on equally 
well on some other property of the same class, whose market 
value is known, there is no necessity to inquire into the pio 
fits of a business undertaking. Because such inquiry is made 
solely with the ultimate object of ascertaining the rent at 
which the property m question may reasonably be expected 
to let from year to year, that alone being the test oi rateable 
value laid down by statute. 

In making this inquiry into profits, “one must bear in 
mmd that the thing to be done is to answer a plain question 
of fact, viz , what is the rent which a tenant might reasonably 
be expected to give for the premises, subject to the deductions 
mentioned m the statute, from year to year? The first part 
of the proposition is that you are to rate, — what? Not the 
tenant's trade The trade is excluded from valuation by the 
terms of the statute . You are to rate the premises according 
to their value , therefore, it would be very wrong indeed to 
rate the trade, or to treat it as you would if you were dealing 
with the question of income-tax You are not rating the m 
come . You are rating the premises ; so that, where you have 
premises of a similar character with equal facilities for carry- 
ing on the trade, you have a very facile mode of coming to 
the conclusion what sum would reasonably be given by any 
tenant from year to year for such premises But if, instead 
of doing that, you choose to go into elaborate calculation of 
how much the building cost to erect, and when erected, what 
would be the value of it, you are only elaborating and making 
more complex and difficult the simple proposition which the 
Legislature has put before the overseers to answer. To go 
into the amount of profits and losses, as if you were finding 
out what a man's income is, would be absolutely irrelevant ; 
but, for the purposes of ascertaining what a tenant would be 
likely to 'give, to suggest that that is something which in point 
of law you have no right to inquire into would be equally 
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Hence in the case of business premises tne value of the 
occupation, and merer ore the rent is measured b\ the profit 
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annual rent of a shop in Chcaps.de is higner than the annual 
rent of a similar shop m a back street , and the reason why 
tenants give 2 higher rent is because of the superior facility 
of carrying 0“i bztsrress the: e But The rent and me rateaole 
value of a shop are qu.te independent of the amount of the 
shopkeeper's actual gains The ,o:eaole if 1 : 1 .? .s lie same 
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whether the tenant is a flourishing trader , or is carrying on 
business at a loss. So, no doubt, m f fixing the rent of cham- 
bers m one of the Inns of Court, the facility for carrying on 
the legal profession m them is an element and an important 
one, but the actual income of the tenant is not The cham- 
bers command no more rent when let to the Attorney-General 
than they would do if let to a young barrister just called who 
does not pay his expenses.” [Mersey Docks v Liverpool Over- 
seers (1873) L R 9 Q. B .97] Hence a property “may have 
a large rateable value even though no profit is or can be made 
out of the occupation ; if a tenant will give a rent, rateable 
value exists, whether profit be made or not”. (Ryde, VII 
Edn., 247). 

Profits of a trade are not rateable per se, for the trade 
is excluded from valuation by the terms of the statute. It 
is the value of the occupation that is rateable, and the value 
of the occupation of a property on which any profit-bearing 
undertaking is carried on depends to a material extent on the 
profits which can be earned by an average tenant , and the only 
way in which such profits can be determined is by ascertain- 
ing the profits actually earned in the years preceding the rate 
In such cases, the property has a monopoly of facilities for 
f earning profits, that is, the occupation of it enables the tenant 
to earn profits which he cannot earn elsewhere Those pro- 
fits must therefore influence the rent, as it would be propor- 
tioned to the benefit the tenant would receive from the occupa- 
tion. Any profits therefore which the tenant would make in 
virtue of the occupation must be taken into consideration m 
ascertaining the rent that he would give For, the rent will 
depend on two factors * the profit a tenant is likely to make , 
and the number of properties possessing similar facilities avail- 
able m the market, or the law of supply and demand 

“In letting a thing from year to year, the rent would be re- 
gulated by two matters on the one hand, by the benefit the te- 
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nant would be likely to derive from the occupation ; because he 
would not give more than that , on the other hana, by the nature 
of the property, such as its local situation, or how many persons 
there are who could supply him with an equally eligible thing and 
be 'Willing to let it to him, for ht f c\dd m: b- ’ "mg to 

give more than he expected to n ckc j. k n- n^t tv.r. 

that if he could get a similar ~hmg 2 - a h"’ u: r_ - u ’he 

Attorney-General could only get ..v rf era-' : is - ^ cam\ or 
his business, he would give p A »cao ' r- rr v au . j 1 err. 
but it so happens that there me . .zr vs"' -v - d ".c’" r ;.rs and 
the rent the Attorney-Genera ; . T n - • ' v. a. 

for a similar set b> a gentler ur » *' * ea A ; ..-i i. ~ a r_ r 
J, m i? V London and AVn\ V f h- C < 1ST 1 h R 
Q B 134], 

Ryde points out that Ju^ce cons.dc ft d ntat *r 

only one set of chambers \ere avanao.c to~ tre Attomny- 
General, and he for that reason ga\c an enormous rent lor 
them, the rateable value of ~iose chambers vou.d s row a 
corresponding rise. “The landlord knov.ng mat tne Attorney 
General must either take h.s chamoeis oi cea-es to be Attor- 
ney-General, would ask a very high rert, and it could not 
reasonably be expected ' that the tenant wcJd refuse to give u 
And the illustration suggests the true rule i Iz , that where 
the (hypothetical or real) landlord possesses a monopoly, or 
quasi-monopoly, the profits which the tenant expects to make 
by his occupation will afreet the letting value, that is. the 
rateable value Whether the landlord will get as rent the last 
farthing which the tenant can afford to pay T v.il depend on 
(1) whether the tenant is the on'y pmsen who can cam the 
profits which he is likely to matte , and '2; whether the Here- 
ditament is the only hereddamem ci wiucb tne profits can be 
earned , m other words, w nether the landlord s monopoly is 
complete or not ” (YII Ear 2nd 253 - For examine the pro- 
fits made by an ordinary tradesman who cou.d * amove to 
another premises m the same street or tne next end s: il make 
the same profits as before do not afAc: r e lateable value 
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of the premises he is occupying, because his profits are not 
due to the occupation of a particular premises In the case 
of a race-course or a railway, however, it is otherwise , the 
* actual profits made would be the basis of the hypothetical 
tenant's rent, since, m the case of a race-course “they are inci- 
dent to the occupation of the particular piece of land on 
which the races are held” ( Kosher j ; as m the case of a rail- 
way they are, as it were, attached to the particular heredita- 
ments (land and buildings) k occupies Hence it is that both 
the undertakings are practically rated on their actual profits. 

In R V London and W Rail Co. {1342), Q. B 584, Lord 
Denman said * “A higher rent for the buildings and land might 
be obtained in consequence of the facility afforded by the occupa- 
tion of them to the carrying on of a lucrative trade/" In R. v. Grand 
Junction Railway Co , 1844, 4 Q B , 38-40, he said* “If the abi- 
lity to carry on a gainful trade upon land adds to the value of 
the land, that value cannot be excluded merely because it is refer- 
able to the trade Suppose, a house occupied by a private family 
to-day, which, having great advantages of situation for the pur- 
poses of trade, is turned into a shop to-morrow, and m conse- 
quence lets for double or treble the former rent , would not the rate 
be probably increased m proportion 9 Could it be objected that 
to do so was to rate the profits of trade 9 There is a fallacy in 
confounding that which the lease conveys a legal title to, and that 
which gives the lessee the means of doing or enjoying No two 
thmgs can be more distinguishable, and it is the latter which re- 
gulates tha^rent a tenant will give, and not the former ” 

“This passage alludes to a fallacy which is to be found m 
some of the earlier cases relating to the rating of tolls, viz, that 
nothing which is not part of the land, or which does not issue out 
of the land, can be taken into account m estimating! the value of 
the land That this cannot be true may be seen by considering 
such property as a house by the seaside, or at Henley, where the 
proximity of the sea, or the continued popularity of a regatta, 
must inevitably affect the annual value.” (Ryde, VII Edn, P. 250) 

In Cartwright v. Sculcoates (1900) A C p 159, already 
referred to above, Lord Davey said . 
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"‘You ha\e in earn case to find out, in the best way you can, 
what fs the rent which a tenant may reasonably be expected to 
give, and if the best way under the particular circumstances is to 
ascertain the use which a tenant might expect la be able to make 
of the premises, the facility afforded by the pi anises for the carry- 
ing on of a trade appears to be a primary and elementary consid- 
eration m the case If you are to take into account the fact that 
the premises command a trade, you must surely ask what trade ? 
Is it a large trade, or is it a small trade * And I do not know 
myself any better test of what trade they may be expected to 

command than the trade which they actually do command 

you have to ascertain what sort of trade the hypothetical tenant, as 
he is called, may reasonably expect to be able to carry” on on those 
premises as an element m determining the rent he would be will- 
ing to offer ” 

In short, the facility foi making trade profits which is 
afforded by any hereditament enhances the value of that here- 
ditament This principle oj enhanced value , as it is called, 
is thus held to be “ directly deducible from the statutory rule ” 
that the rent which a hereditament might reasonably be ex- 
pected to fetch is the measure of its rateable value, “but there 
are authorities long previous to the Parochial Assessments 
Act which decide that the rateable value of land is not to be 
limited to its value as land, but is to include all profits arising 
out of or appurtenant to the occupation.” (Rosher) 

“Speaking generally, if the profits depend upon the per- 
sonal skill of the tenant and can be made m any other pre- 
mises quite as well as in the premises m question, then the 
expected amount of the profits will not affect the rent that 
tenant will give Rut if the profits can be earned only on 
the premises to be rated, and can be earned there by any 
ordinary tenant, then the expected amount of the profits will 
affect, and affect veiy materially, the rent which a tenant 
will be willing to give Whether the profits will affect and 
how far they will affect the rent will depend upon the "higgling 
of the market’ It is submitted that the true rule is as 
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follows . As a matter of law , profits must be regarded as affect- 
ing rateable value just so far as those profits would, as a mat- 
ter of fact , affect the rent which may reasonably be expected. ' 
(Ryde, VII Edn 248). 

The practical result is that where the value of occupation 
is enhanced by the profits of a trade carried on on any pre- 
mises, those “profits are indirectly brought under contribu- 
tion to the rates” of the local authority 

Such “occupations partake of the nature of monopolies 
and the ability to make increased profits conferred by what 
is practically a monopoly enables the landlord to demand, 
and the occupier to pay, a larger rent commensurate with the 
mcreased profits derivable from the monopoly. In this sense , 
the poor rate is a tax on trade profits and, m making the 
valuation for rating purposes, tenant’s profits as such are ex- 
pressly deducted.” 

Average Profits of an Average Tenant : The profits to 
be ascertained for the purposes of rating are the profits which 
the property is capable of yielding m the hands of an average 
tenant. We must therefore exclude the profits due to a man’s 
skill and connection, to his special aptitude and ability, to his 
energy and enterprise, m other words, to the personality of 
the “sitting tenant”, which could not reasonably be taken into 
account by a prospective occupier. “It is not that you iate 
the profits, it is not that you rate the man’s skill and judg- 
ment or discretion m the mode of carrying on the business , 
but you have to ascertain what sort of trade the hypothetical 
tenant, as he is called, may reasonably expect to be able to 
carry on on those premises as an element in determining the 
rent he would be willing to offer” [Lord Davey in Cartwright 
V Sculcoates (1900) A. C, p 159J In actual practice, how- 
ever, the profits of the actual occupier are accepted as evi- 
dence of the profit-yielding capacity of the property In ac- 
cordance with the principle of “communibits anms ( vide 
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Chapter, III), if exceptional profits are derived in any parti- 
cular year, each year is to be credited not with the profits 
actually received in it, but with the amount of profit arrived 
at by striking an average between profitable and unprofitable 
years. Thus exceptional profits realised from exceptional 
causes as well as exceptional repairs which may have swal- 
lowed up the entire profit, in a particular year, are alike to 
be excluded from consideration. 

Destination of Profits Immaterial : It is a fundamental 
principle that, if once profits are made, the ultimate destina- 
tion of these profits is immaterial and the occupier is rateable 
for the full value even though he may be bound f either by 
contract or statute) to hand over all the profits to his land- 
lord [R. v Parrot (1794) 5 T R 593], or to devote them 
to public purposes [Jones v. Mersey Docks (1865) H L Cas. 
443] ; [R v Sherford (1867) LR2Q.B 503 , R. v Rhym~ 
ney Rail Co (18690 L R 4 Q B 276] 

Statutory Restrictions on Profit : In London County 
Council v Erith and West Ham (1893) A C 592, it was 
laid down that in estimating the rateable value of a heredita- 
ment occupied for the sake of making profit, “any restrictions 
which the law has imposed upon the profit-earning capacity 
of those premises must be considered In Port of London 
Authority v. Or sett Union (1920) A C 305, Lord Buck- 
master said : “ The actual hereditament of which the hypothet- 
ical tenant is to be determined must be the particular here- 
ditament as it stands, with all its privileges, opportunities and 
disabilities created or imposed either by its natural position 
or by the artificial conditions of an Act of Parliament/' 

Viscount Haldane said in the same case “It has further been 
made clear by the decision of the House in 1865 in the case of 
Jones V Mersey Docks Harbour Board Trustees (1865) 11 H. L« 
C 443, that while property, held by the Crown, or by persons oc- 
cupying it exclusively for the service of the Crown, is not rateable 
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under any statute in which Hie Crown is not expressly named, 
the mere fact that the property is m the hands oi trustees, occupy- 
ing it for the maintenance of works declared to be beneficial to 
the public, and they have to apply the profits exclusively for the 
maintenance of their undertaking and not for their own benefit, does 
not exempt it from rateability. If, however, the Legislature has 
prohibited them from making any profit at all or any profit 
exceeding a specified amount, then their premises cannot be 
rated on any hypothesis as to possible profits inconsistent 
with this prohibition The occupation is m such a case said to be 
"sterilised’ in relation to any conceivable amount beyond the limit 
of the prohibition That was explained in the decision of this 
House in Sadcoates Union v. Dock Co at Kmgsion-upon-Hull 
<1895) A C 136, which made it clear that this qualification may 
have to be made when considering the application to hypothetical 
tenancy of the general principles to which I have referred in the 
first place, and which were laid down in the judgment of Lord 
Herschell, L C, in London County Council V. Enth Overseers 
<1893) A. C 562 In the same case Lord Birkenhead, Lord 
Chancellor, m delivering judgment, re-stated certain propositions 
of law Which must at the present day be regarded as established 
His Lordship said “ Firstly , the question of rateability does not 
depend on whether the occupier does or can make a profit by the 
use to which he puts the hereditament , it depends on whether 
the occupation isi of value Secondly , m considering what rent a 
tenant would pay, the rating authority must consider the owner 
who is in actual occupation, or indeed the only possible occupier, 
as a possible tenant. Thirdly , m cases such as the present, where a 
hereditament is enhanced m value by its connection with a profit- 
bearing undertaking such as docks, the profits earned and the share 
of profits attributable to any particular hereditament, have to be 
taken into account. Fourthly, m such cases any restriction imposed 
by law on the profit-earning capacity of the undertaking must be 
considered, for the profits to be taken into account must be such as 
the tenant can earn under the only conditions m which he is allow- 
ed to earn profits at all” 

In determining therefore the rent which a hypothetical 
tenant might reasonably be expected to pay for such a heredita- 
ment, the statutory restrictions, if any, on the profit that can 
be earned must be taken into account as limiting such rent. 
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Hie profit in such cases, says Ryde, may be said to be 
limited by statute m two ways ; by a limitation of the charges 
which the trading occupier can make, as between him and the 
pun^c <2; by an appropriation of me wnc.e or cart: of the 
proms when earned to particular objects L.mitat ons of me 
icrrrer Kind must be taken into account bu> ..mua^icns Cx 
tne latter kmc mu=t not If profit *s actually made, 
though the property *s octuple d* V, corner ana .s tveup^ed 
not for the sake ol profit out for the xrq. [ b< me pubuc 
duty or for trx ; able Dcnefit crons on u e mu;fit-e*m 
mg capacity of fix* pi op*. ny n^t bv. n u: o account -no 
unlesb spec a" circumstance* die bho^n to oxi^t, tne not a^nua* 
value rru c < oe based on and mere mm u mated oy the air^tt 
cf the profits The true :e*L o f rateaoic \aiue .n s„ch ease* 

tne \alue to t x e oy >>g occ^pif and r/*e r e>;f union 
any other tena/h, unfettered as lu user cud unrestricted as 10 
charges , yasTfi gnr^ T tne premib&s were m the market Bui 
where a local a amor my fo: tne disenarge or some oubke duty 
acquire property and let it to an occupying tenant, tne valua- 
tion must include the value to the o inters . and must not be 
limited by the rent which they receive from the tenant in 
occupation ] Davies v Seisdon Union (1908) A C 315' 
VII Edn, pp 257-258; 

As Fry, L J, said in R v London SckoG* Board • 1886 , 
17 Q B D . 4 Tne Act does not deal w^n tne oDj&ct or motive 
of the tenant , it only asks whether there is a reasonable ex- 
pectation of finding a tenant who wili take tne premises from 
any motive ’ If a pubLc body have to perform a public duty 
that fact may furnish a motive for payment of rent, ihuugh 
no profit be posswle But if the mo:i\e cr object cf a tenant 
who is most likely to take the premises is to make profit the 
amount of profit which he is likely to make may very ma 
tenallv affect the rent which the tenant wdl oe willing to g:\ e 
,Ryde, VII Edn, pp 247-248) 
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Rateable Value of a Losing Concern : A commercial un- 
dertaking may be carried on at a loss, yet parts of the pro- 
perty may nevertheless have a rateable value In the Mersey 
Docks and Harbour Board V. Birkenhead (1873) 8 Q B 445* 
the Dock Company were rated separately for the following, 
items of which the property consisted : (1) Two ware-houses, 

(2) workshops, offices, lime kiln, mortar mill and machinery, 

(3) lime kiln with machinery, (4) graving docks with steam 
engines and machinery, (5) chain, cable and anchor testing 
works and machinery, (6) four ware-houses, (7) ware-houses 
with machinery (hydraulic cranes, engine houses, accumula- 
tors and steam engines), (8) timber and guano tips, weighing 
docks, floats, water basins and the quays, coal tips, weighing 
machines, cranes, railways and land not before included. The 
Dock Company were compelled by an Act of Parliament to 
keep up the docks , the working expenses, necessary to main- 
tain the property in a condition to produce the income derived 
from it, exceeded the income, the chief expense being the keep- 
ing up of the docks and basin, (No 9) The premises m the 
other eight items were each capable of separate beneficial oc- 
cupation apart from their connection with the docks, but each 
was enhanced in value by reason of its proximity to and con- 
nection with the docks. It was held on appeal that all these 
items should be rated separately like other properties of a 
similar character and that, as each subject was capable of 
beneficial occupation, that is, tenants could be found to take 
it apart from the docks , it was therefore rateable, notwith- 
standing its connection with the docks which as a whole was 
a losing concern and showed no rateable value, and that the 
eight items were to be taken as enhanced in value by their 
connection with the docks. This decision (says Boyle) is very 
important as, but for it, the whole concern taken together 
would have shown no rateable value because the loss on the 
docks would have swallowed up any profit on the other items ; 
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by this decision, they had to contribute to the rates as if oc- 
cupied by different tenants The question has a general bear- 
ing and is of considerable importance 

Quam, J , m giving reasons for the decision of the Court, said: 
“ I can find no authority to show that property of this kind is 
not rateable in the way m which the overseers propose to rate it, 
merely because the Mersey Docks and Harbour Board choose to 
carry on a losing concern. Thus is a losing concern in the hands 
of the present occupiers , but they choose for some purpose or 
other to carry it on. That may be so , but I do not understand 
that that portion of the property which would let to a tenant with- 
in the meaning of the Parochial Assessments Act is not rateable. 
The question is— what would a tenant give for these ware-houses 
by the year, making the usual deductions’ The case definitely 
finds that such a tenant could be found , and that there would 
be a rateable value for these v are-houses Therefore it seems 
to me on that ground these items are rateable The fact that they 
belong to a concern which, as a whole, is carried on by a Dock 
Company at a loss, is no answer to the question as to their rate- 
ability Then, with reference to the other point, whether they 
are to be taken at the enhanced value, I cannot conceive how 
there can be any doubt upon the subject That is involved in the 
first question. It seems to me that both points come in the long 
run to the same thing. The moment you decide that they are 
separately rateable, you must take them as they are— as they could 
be let from year to year. You cannot take into consideration, m 
order to get at thd rateable value, the fact that the Board choose 
to keep up these docks at a loss. As long as they choose to keep 
up the docks at a loss, the warehouses must be rated at their 
enhanced value, whether they are let with the docks or not/" 

Method of Assessing on Profits : In assessing a property 
on the basis of profits earned in the undertaking carried on on 
the premises, the rent which a hypothetical tenant from year 
to year would give for the occupation of such a property is 
estimated by taking the gross receipts of the undertaking, de- 
ducting the expenses and dividing the residue between the te- 
nant and the landlord. For this purpose it is necessary to 
separate the capital invested into two divisions : (1) the land - 
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lord's share , comprising all rateable items which include the 
capital sunk in land and buildings, landlord's fixtures etc ; 
( 2 ) the tenant's share which comprises all matters necessary 
for the equipment of the concern according to the require- 
ments and methods of a prudent tenant. The tenant's share, 
therefore, includes all items which are not rateable, such as 
loose machinery, furniture and fittings, stores and materials 
on hand, and cash in bank to meet current expenses. The 
hypothetical tenant claims allowance under three heads : (i) 
interest on capital employed by him in the conduct of his 
business, (11) trade profit upon the employment of such capi- 
tal, to which he is entitled for the exercise of his skill, and 
for his personal services , (in) a fund to meet losses from 
risks and casualties incidental to the undertaking or, m other 
words, a fund for the insurance of the capital against risks 
which are inseparable from the financing of a business under- 
taking, which will be incurred through accident or otherwise, 
and which a prudent tenant will provide for The landlord's 
share is the rent paid But before a sum can be set aside as 
rent, the tenant must be remunerated Hence, in ascertaining 
the rateable value, three deductions are required to be made 
from thd gross receipts : (i) working expenses, (li) the tenant's 
share as above The residue is what is called the landlord's 
share, from which are deducted (in) statutable allowances, 
for repairs, insurance and other expenses necessary to main- 
tain the hereditament in a state to command the rent. The 
result gives the rateable value plus the rates and taxes ; then 
the rates and taxes are deducted, and the rateable value is 
arrived at. 

All the expenses that appear in the published accounts of 
a public company are not necessarily to be deducted m the 
hypothetical tenant's calculations. Many of these sums may 
be in the nature of landlord’s outlay or expenses as distinguish- 
ed from tenant’s expenses 
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In considering what rent he could afford to give, the tenant 
would first enquire, says Ryde, what profits can be made 
out of the undertaking the first thing therefore is to ascer- 
tain the gross receipts and to deduct therefrom the ordinary 
working expenses m order to arrive at the net receipts. The 
definitions assume that the tenant has to pay (Ij the usual 
tenant's rates and taxes , and they must therefore be deducted 
from the total income of the tenant before it can be ascer- 
tained what rent he can afford to pay ; and where all the 
works are situated m one parish, the rates and taxes may be 
conveniently included among the working expenses They also 
assume that the tenant undertakes to bear (2) “the cost of 
the repairs , insurance and the other expenses , if any, neces- 
sary to maintain the hereditament in a state to command ” the 
rent. These include (3) sinking fund for renewals [R. v 
Cambridge Gas Co (1838) 8 A and E 73; Dewsbury and 
Heckmondwike Water Works Board v Pemstone Union (1885) 
16 Q B D 585] The decision on this point was not quest- 
ioned m the Court of Appeal (Vide, 17. Q B D 384). 
In London, the deduction for repairs etc , of the hereditament 
must be made m arriving at the net annual value from the 
gross value and care must be taken to eliminate this cost 
from the working expenses ; otherwise, they will be deducted 
twice over When we have deducted the tenants expenses 
(including all usual tenants rates and taxes) from the gross 
receipts, we arrive at the net receipts, and inquire how much 
of those net receipts a tenant will be willing to pay as rent 
to the landlord j If he undertook to pay a rent equal to the 
whole of the net receipts, there would be nothing to induce 
the tenant to provide the necessary working capital and to 
undertake the risk of loss and the liability to pay the rent 
in any event ; something must therefore be deducted for (4) 
the tenant's profit The question how much must be deducted 
under this head is entirely a question of fact , to be determined 
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in the first instance by the rating authorities and (on appeal) 
by the Sessions ; and the King's Bench will not consider it. 
The remainder represents in London the gross value from 
which the deferred deduction of “the cost of repairs, and the 
insurance and the other expenses, if any, necessary to main- 
tain the hereditament in a state to command’' the rent, has 
now to be made, the result being the net annual value. 

The hypothetical tenant must also provide sufficient 
capital to carry on the business until he receives enough 
money from that business to meet the current working ex- 
penses, including {inter alia) the rates It is sometimes sug- 
gested that the hypothetical tenant must be provided with 
sufficient capital to be able to pay his rent punctually every 
quarter day. To this it has been answered that the defini- 
tions of “net annual value” do not require that the rent should 
be payable quarterly and that, m the absence of any such 
requirement, a yearly rent cannot be demanded quarterly or 
before the end of the year , and further that, if a tenant were 
to claim a deduction from the, gross receipts equal to seven- 
teen and a half per cent on the capital required for the punc- 
tual quarterly payments of rent, the landlord would allow 
the payments to be made at later periods than submit to so 
large a deduction. In considering for how long a period 
working [expenses must be provided, it must be assumed that 
the hypothetical tenant on going into possession would not be 
entitled 1 to receive the outstanding debts due to his predeces- 
sor (Ryde, VII Edn, p. 422). 

On what year's accounts are the calculations of rateable 
value to be based ? It is a common practice to base the rating 
on the figures for the last year preceding the making ofi the 
rate. . and the practice may, on an average, work rough 
justice ; but. . there is no legal necessity to continue that 
practice ; and it is permissible to show that, upon the facts, 
the results of the previous year’s working are not a true guide 
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to tne^ rateable \alue for the period of the rate [Durkani 
County Council \ Tanfield Overseers ^ 1923 1 2KB 333 j. 
There may be many formula, or rules of practice, which may 
suggest different ways of applying t tie statutory measure, but 
they cannot be permitted to take the place of that measure 
or to substitute for it another measure [Cf R v Westbrook 
<,1847; 10 Q B. p. 205] The profits of the preceding year 
may form a fair guide to the profits of tne following year, 
if it is known that the conditions wn.ch cv-ted in the pre 
vious year will continue unaltered in ne following >ear Un- 
less such continuance is expected, the figures of the preceding 
year cannot be adopted without correction Ryde, VII Edn , 
P 562) 

A common basis of valuation, when based on receipts is 
to take the profits of the last year, or an average o] years , 
less the remuneration the hypothetical tenant would expect 
for himself, and to apportion the remainder between rent, 

' i e , rateable value; and the rates and taxes (Crew, X Edn , 
p 207). 

Net annual value is the rent which a tenant may reason- 
ably be expected to pay , and m estimating this rent "all that 
could reasonably affect the mind of the intending tenant ought 
to be considered” [Cartivnght v. Sculcoaces Cram (1899) 
1 Q B p 673; affirmed m the House of Lords (1900) A. 
C 150] An intending tenant of gas-works or water-works 
would no doubt have regard to the facts and figures disclosed 
m the latest available accounts for the undertaking , but he 
w T ould not limit his consideration to those accounts If he 
knew — or expected — that the year to be covered by his te- 
nancy would bring greater or less prosperity to the tenant 
than the year covered by the latest accounts, he would adiust 
the rent, which he would be prepared to pay, accordingly 
The future may be more or less uncertain and this may affect 
the weight of the evidence, but does not render evidence of 
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expectation inadmissible “ This statement of the rule is sup- 
ported by some words of Lord Hailsham m the Southern 
Railway Case (1916) A. C 266, at PP 285-2S6 By the 
Railways (Valuation for Rating) Act, 1930, the cumulo value 
of the Southern Railway had to be fixed by reference to the 
accounts of two specified years, but it was contended that in 
ascertaining the reasonable rent, the results of years both be- 
fore and after the specified years might be considered This 
contention was approved by the Railway and Canal Commis- 
sioners and by the House of Lords, Viscount Hailsham saying 
that the trading results of these years were “relevant as show- 
ing the tendency of the receipts to rise or fall, and therefore 
as an indication of the risk which the hypothetical tenant 
would have in mind when he was contemplating renting the 
premises ” 

In Jones v West Derby Union (1911) 75 J P. 375, (be- 
fore Mr E G Hemmerde, K. C , sitting as Recorder of Liver- 
pool), the occupier of a public house appealed against a rale 
made on 1st April, 1910 On April 29th, 1910, the Finance 
(1909-10) Act, 1910, received the Royal Assent, and by that 
Act, largely mcreased duties were imposed upon licensed pre- 
mises, whereby the letting value of such premises was reduced. 
It was agreed that (apart from the effect of the Act) the 
assessment appealed against was right It was proved that 
before the passing of the Act, the probability that it would 
pass was publicly known and the effects of its provisions were 
discussed and that the letting value of public houses generally 
had been reduced m consequence On these facts it was held 
that the rate ought to be reduced Again, in Metropolitan 
Electric Supply Co. v Paddington (1907) 2 Konstam 679, 
the company appealed against a valuation list for Paddington 
which was made m June, 1905, to come into force on April 
6th, 1906. In July 1904 they entered into an agreement to 
sell that part of their undertaking which was m Marylebone 
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to the Council of that borough The transfer took place gra- 
dually, the company ceasing to supply some consumers m 
August 1905, and ceasing finally to supply consumers m Mary- 
lebone on March 31st, 1906, just before the list came into 
operation. The arbitrator, to whom the appeal was referred, 
found that any intending tenant of the undertaking m Padd- 
ington m 1905 would have ascertained what was the purport 
of the agreement and that the Marylebone undertaking was 
being transferred , and he found that the rent which would 
be given would be materially diminished m consequence ; and 
reduced the rateable value on this ground It was held by 
the High Court that the arbitrator w T as right 

Bwlfa and Merthyr Dare Steam Collieries v Pontypridd 
Water Works Co [.1903) A. C p 429, per Lord Halsburyl 
by analogy seems to suggest that (m some cases at least! 
where an estimate has to be made as for a certain date, at 
which time events then m the future are anticipated, if, by the 
time the tribunal decides on the estimate, the anticipations 
have been tested by actual experience, the tribunal is not bound 
to shut its eyes to what is now known, merely because at the 
date for which the estimate is made, the future could only be 
guessed (Ryde, VII Edn., pp. 417-419) 

The question to be answered in every case must be, what 
rent might a tenant be reasonably expected to pay, if he took 
the colliery as a yearly tenant at the date of the rate with all 
information then available present to his mind [Durham 
County Council v Tanfield Overseers (1923 ) 2 K B. p 342] 
Although he is a tenant from year to year, he is not neces- 
sarily a tenant for one year only ; and he must not be 
taken to exclude from his contemplation, w T hen considering 
the rent he may reasonably agree to pay, anything which 
in any sense goes beyond the limits of the particular year ; 
accordingly, where the coal mine was being worked at a loss 
and could not be worked except at a loss during the continu- 
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ance of the conditions of trade prevailing at the time (when 
the rates appealed against were made;, the Quarter Sessions 
declined to reduce the net annual value to ml or to a nominal 
sum, although they took the then prevailing conditions into 
account, by reducing the scale of royalties to be applied to 
the tonnage of the preceding year, m arriving at the net an- 
nual value ; they were held to be justified m their conclusion. 
[Consett Iron Co. Ltd . v Durham North Western Area Assess- 
ment Committee (1929) 46 T. L. R. 53 & 223J. It should 
be noted that the Quarter Sessions admitted evidence of a new 
lease entered into by the appellants shortly after the period 
•of the rates appealed against had expired, but a considerable 
time before the appeals were heard, as including what would 
have been in the mind of an intending tenant with regard 
to the continuance of the prevailing conditions (Ryde, VII 
Edn, p 568) 

Deductions allowable from Gross Receipts : (1) The 

general and miscellaneous charges comprise all the expenses 
which a tenant would necessarily incur in carrying on the 
business and include central superintendence, salaries of super- 
intendents, clerks, etc If the receipts from collection and de- 
livery are not to be credited to the account, it follows, says 
Boyle, that none of the clerical or other expenses of this part 
of the business should be deducted 

(2) With regard to Directors' and Auditors' fees , m the 
•case of a large Cemetery Company incorporated under an Act 
of Parliament which provided for the appointment of directors 
and auditors to carry on the business of the company, the 
Court held (in 1850) that the fees of neither nor the Secre- 
tary's salary were a subject for deduction ( R St. Giles, Cam- 
berwell 14 Q. B. 571) and Pattison, J., observed : “The ques- 
tion has turned on the propriety or otherwise of deductions 
for the general expenses including payments to the directors 
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and auditors. We are of opinion they ought not to be allowed”, 

Ryde says that the deductions were not allowed on the 
ground, as decided by the Queen’s Bench, that “ the expenses 
were quite collateral to the occupation of the land, and in <*■ 
fact had nothing to do with it. They were modes of expend- 
ing the revenue when derived, but formed no part of the 
means necessary to acquire it. Whether this finding or assump- 
tion were true or not m the particular case before the Court 
is immaterial, it certainly is not true of every company ” 

When, however, this question again came before the Court 
m the subsequent year m R. v. The Southampton Docks Co. 
[(1851) 14 Q. B. 587], the Court, taking a different view 
of facts, allowed a deduction for directors’ fees as a reasonable 
allowance for managing the business Lord Campbell, CJ, 
said : “ We cannot say there ought not to have been an allow- 
ance for management, which might be stated as a reasonable 
remuneration to the lessee of the Company This case, says 
Boyle, is distinguishable from the former as the allowance 
made was m respect of work done for the hypothetical tenant, 
and adds that this appears to be the true principle upon 
which the deduction should be allowed . 

In Cowdenbeath Gas Co v Assessor for Fifeshire (1924) S. 

C. 639, it was a non-statutory gas company cairymg on business 
for profit In valuing upon the revenue principle the gas works 
and pipes, it was held (1) that the whole of the fees paid to the 
auditor and directors fell to be included in the Company's expen- 
diture, (2) that m determining the amount of tenant's capital there 
fell to be included a sum as floating capital representing one-third 
instead of five-twelfths of the w r orkmg expenditure in view* of the 
continuous m-fiow of cash due to the slot-meter system ; (3) that 
for the purposes of determining the rate of interest to be allowed 
an tenant's capital , the hypothetical tenant must be regarded not 
as borrowing money for the business, but as investing his own 
money, and that in these circumstances 5 per cent was a suffi- 
ciently high rate 
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At the Hertfordshire Quarter Sessions in Welwyn Garden City 
Electricity Co . v K Barnet Assessment Committee (1938) 29 RIT. 
88, it was held by Sir Joseph Priestley, K, C, and the members 
of the Appeal Committee that the sum for director's fees which 
- were not charged m the accounts should be added and that the 
whole of the annual payment made by the Co. towards the ex- 
penses of the Electricity Commissioners , under the Electricity Sup- 
ply Act (1919), Sec. 29 (c), were properly charged as expenses 
(Ryde, YII Edn. PP. 419-20). 

(3) The rates and taxes which a tenant Would have to 
pay would of course be a deduction The amount actually 
paid would not necessarily be the amount which would be de- 
ducted when the new rateable value had been ascertained. 
The rates which the hypothetical tenant must be assumed to 
bear are those which he would anticipate during the period of 
his tenancy. [R. v. South Staffordshire Water Works (1885) 
550 J P. 20 , Railway Assessment Authority v. Southern Rail- 
way (1936) 24 R I T 52] Accordingly, they should be 
based on the sum at which the property ought to be assessed 
and not necessarily on the value m the Valuation List In 
other words, they must be calculated on the new value ascer- 
tained, or in the case of hereditaments valued on profits the 
value after rates have been deducted [Tyne Improvement 
Commissioners v Chirton, (1859) 1 E & E 516]. 

Two or three decisions have laid it down that it is the 
rates which the actual tenant would be liable for which must 
be deducted. Thus, where a partial exemption is given to 
a particular class of property, the rates are to be deducted 
as so reduced [Slade v. Bristol (1911) 74 J P 629]. This 
case related to an ordinary tenancy, but evidently the princi- 
ple must apply to all properties. On the other hand, in the 
case of a property for the rates on which the owner is liable 
the full rates must be deducted and not the rates less any com- 
pounding allowance granted to the owner. [R. v. Dodd (1865) 
L R. 1 Q, B 16]. Where under a Local Act the occupier 
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was entitled to deduct one-eighth of the rate from the rent paid, 
it was held that this proportion was a landlord’s and not a 
usual tenant’s rate and accordingly could not be deducted from 
an inclusive rent [*$ layter v. Newcastk-on-Tyne (1925) 2 R. " 
& I T. 300]. R. & . T ApL 1, 1939, P. 206 Landlord's pro- 
perty tax is not of course a deduction , but any duties or tariffs 
which any tenant would have to pay before he could obtain 
a profit for himself, being expenses incurred in the course of 
the trade must be allowed. It must, however, be noted that 
under the English Acts , the occupier is primarily liable to 
pay the rates and taxes, and that hence, m valuations on the 
basis of profits, all the property taxes are allowed as an item 
of deduction under the heading of expenses 

Under the Indian Acts , however, the liability attaches to 
the occupier only if he has leased the premises in question 
from Government or the Municipal Council or Corporation, 
and m all other cases it attaches to the owner or the person in 
whom the right to let the premises vests And the owner 
is entitled to recover the amount of tenant’s (or water and 
halalkhor) taxes he has paid from the tenant as if such amount 
were rent payable to him. Hence, in valuations on the basis 
of profits, the deduction to be allowed will be of tenant's taxes 
only and the appropriate mode of such deduction will be to 
allow it from net receipts m arriving at gross value 

There may be some ground for the contention that the 
licence duties of a public house are a part of the rent which 
is intercepted and that if such duties did not exist, the owner 
would receive pro tanto more rent But as these duties are 
levied on the tenants, they may be contended, says Boyle, 
to be part of the usual ‘ tenant’s rates and taxes \ 

(4) Law costs , so far as they are a necessary incident 
of the tenant’s business, are to be deducted. 

(5) Office expenses and rent : Of course, it is true, 
says Ryde, that in estimating the net annual value of a here- 
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ditament J( no deduction must be made for the rent of the whole 
or any part of that hereditament , for the net annual value is 
yearly rent and it cannot be right to deduct the very thing 
which is to be ascertained. But assuming an office to be neces- 
sary for the business and for earning the income of the com- 
pany, the net annual value ascertained from the receipts and 
expenses of the company, without deduction for the rent of 
the office, represents the annual value of the hereditament to 
be rated and the office together ; no tenant would give, as 
rent for the hereditament alone, the full net annual value 
thus ascertained, because he would know that in order to earn 
the income .which that net annual value represents, he must 
incur an additional expense for which no allowance has yet 
been made. The proper course is to deduct from the full net 
annual value of the whole undertaking so much as represents 
the net annual value of the office [R. v. St Giles ’ , Camber- 
well (1850) 14 Q B. p. 584] which may be more or less 
than the actual rent paid 

Hyde points out that the illustrations given m argument 
m R. v St Gile’s s Camberwell are misleading It was said 
that a colliery or brickfield is not rated at less because the 
owner keeps an office ; but a colliery or a brickfield is general- 
ly rated with reference to the rent or royalty which is paid, 
or which might be paid, for that or similar property ; and m 
considering what rent or royalty he can afford to pay, a tenant 
will bear m mind that he must have an office, and provide 
for office expenses ; and having (presumably) reduced the rent 
or royalty on this account, he cannot claim in respect of the 
same expenses a second deduction from the royalty after it 
has been fixed But these considerations (which are relevant 
when rent is the starting point of the calculations) do not apply 
where (as in R v. St Giles’, Camberwell) the calculations 
are made the other way, and we endeavour to deduce from 
the profits made the rent which a tenant can afford and would 
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be willing to pay for "the several parts of the property to be 
rated (VII Edn, PP. 580-585 ). 

1 6 ) Questions sometimes arise with regard to the deduc- 
tion of charges in respect of work done or services rendered , 
which do not form part of the actual expenses of working 
the business or the hereditament rated. If the earnings re- 
sulting from such working or services are credited to the re- 
ceipts, the expenses must be deducted but sometimes when 
abnormal charges of this kind are to be dealt with, one side 
or the other seek to exclude or include them as the earnings 
may be greater or less than the expenses In R. v The 
Southampton Docks Co. ( 1851 ) 14 Q. B. 587, Lord Campbell 
laid down very clearly the principle to be followed in such 
cases, which is to consider whether the disputed items arise 
out of the work which is primarily undertaken for the more 
beneficial occupation of the hereditament, or whether they 
form part of a distinct venture primarily undertaken with a 
view to the profits to be obtained therefrom It will be with 
the facts rather than the law that any difficulty will be found 
in such cases, and a consideration of those facts m a liberal 
spirit will probably be the safest guide In attempting their 
solution (Boyle). 

(7) Tolls paid m respect of what is called “foreign” traffic, 
i over other companies’ property, would be a deduction, if 
the receipts from that traffic have been taken Into considera- 
tion as enhancing the value of such property, and would also 
be part of the tenant’s necessary expenditure in working such 
traffic [Midland Railway Co v. Radgworth (1864) 34 L J. 
M C 25] 

Deductions not allowable from Gross Receipts . (1) Rent 
of the hereditament to be rated is not a deduction , if it were, 
there would be nothing to rate [R v. Parrott (1794) 5 T 
R 503 ; R V Chaplin (1831) L J. M C 121] Rent charges 
and way-leaves are to be excluded unless they are paid in 
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respect of property otherwise assessed, which is necessary for 
the business, and the value of which is not elsewhere deducted 
{ Boyle) 

Ryde refers to the mistake sometimes made m claiming 
to deduct, from the profits made by the occupation, the rent 
actually paid by the occupier as a working expense Such a 
deduction was disallowed m London and India Docks v Poplar 
Union (1900), J P P 829 

“Where the net annual value of a hereditament is calcu- 
lated from the profits made by the occupation, the object of 
the calculation is to ascertain what rent a tenant who made 
those profits would be willing and able to pay for the right to 
make them From this point of view, rent represents that part 
of the profits which a tenant would undertake to pay to his 
landlord in order to secure the remainder of the profits for 
himself In trying to find out what is likely to be the land- 
lord’s share of the profits, it cannot be right to deduct from 

the profits the sum which happens to represent the landlord’s 
share under the contract for the moment in force Such a 
deduction involves the absurd results that the greater the rent 
actually paid, the less will be the net annual value, and where 
two hereditaments produce equal profits, and one is let to a 
tenant at a rent, while the other is m the hands of the owner 
who pays none, the rateable value of the former is less than 
that of the latter” (Ryde, VII Edn, p 262). 

(2) No deduction is to be made for interest on borrow- 
ed money; [R. v Chaplin (1831) L J M C 121 ; R V 

Blackfnars Bridge Co . (1839) 9 A. & E 828 ; R. v Holme 

Reservoirs (1862) 10 W. R 734; Mersey Docks v. Liverpool 
(1873), L R 9 Q B 84] Interest o j all kinds , whether on 
debentures, preference or ordinary stock, is to be excluded, 
whether secured on the tenant’s or landlord’s property In- 
terest on investments is not profits derived from the occupa- 
tion but represents either interest on accumulated profits (whe- 
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the r placed to reserve, depreciation or other fund) or interest 
on unused capital. 

Xor (3) on the preliminary outlay in the formation and 
promotion of the company t x 4 * nor for good unit R v. Mile 
End Old Town (1847) 10 Q B. 208] 

In R \ The Great Western Rail Co. \ 1846 ; 6 Q B 179, the 
Court said: "the appellants claim an allowance for £21,000, 
yearly interest on the sum expended m forming then company , 
obtaining their Act of Parliament, raising tneir capital and other 
original expenses, for this there is no foundation These expenses 
have no connection with the rateable value of a railway They 
might all have been incurred and no railway ever constructed. As 
well might the purchaser oi an estate with borrowed money, and 
after an expensive litigation as to the title, claim to deduct his 
interest and expenses from the poor rate on the land when in his 
occupation They neither add to the value oi the occupation nor 
are they in ariy nay necessary to the making it up*' 

This, says Boyle, is a perfectly clear exposition of the 
principle involved Such expenditure was as much a portion 
of the construction of the rateable hereditament as the backs 
and mortar, and it would have been as reasonable to allow 
the interest charges on the latter 

Money paid for Goodwill : In R. v. The Grand Junc- 
tion Railway Co. (1844) 4 Q B 18, the appellants claimed 
a deduction m respect of money paid for the goodwill — assum- 
ed to have been paid to the previous tenant “In the ordi- 
nary case of a shop, interest on money paid by a tradesman 
for the goodwill of his predecessor in the business, so far as 
it arises out of mere trade profits due to personal skill and 
connection , is not to be added to the annual value of the pre- 
mises as part of the value of the occupation for the particular 
trade carried on therein In the case of the hypothetical 
tenant, however, the case is altogether different, for the sole 
object of the calculation is to find what rent he could pay 
after making a fair profit for himself Having deducted his 
19 
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share of the profit from the aggregate returns, he dearly has 
been allowed all he is entitled to. The owner of the property 
would not further reduce the rent, on a change of tenancy* 
-to the new tenant, because the latter had paid his predecessor 
a sum of money to hand over the opportunity of making those 
profits The new tenant would have to recoup his outlay for 
goodwill from his share of the future profits, and not out of 
the rent of the landlord who would not profit by the trans- 
action and who could presumably find other tenants ready 
to pay the original rent, who would not have been amerced 
by a payment for goodwill or be under any liability to pay 
it. The question is not the destination but the amount of 
the profits of the occupation, and if the new tenant were so 
foolish as to even pay such a sum as would anticipate the 
whole of the future profits of the occupation, it would not 
affect the real value of the occupation to a prudent tenant” 
(Boyle). 

(5) A claim for a deduction of income tax “in respect 
of the estimated profit of the tenant” w T as expressly disallowed 
in R v Southampton Dock Co (1851), 14 Q B 587, and 
this decision is now generally, if not invariably, followed 
m practice So far as the income tax on the, landlord’s rent 
is concerned, it will be paid out of the rent and the rent will 
be unaffected. As already stated, no deduction is to be made 
for income tax on tenant’s profits Income tax and super tax 
are not a tax upon the premises rated, which the tenant as 
such would be obliged to pay, but upon the net income of the 
tenant after paying the rent of the premises by which his 
profits are earned ( Justices of Bombay v The G I P Rail 
Co . 9 Bom High Court Reports, P 217) 

(6) As to deductions in respect of repairs and renewals of 
the tenant's rolling and other stock and effects , Boyle points 
out that the charges for repairs and renewals may, as m 
railway and similar undertakings, and often do, include la- 
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bour and materials which are really expended in additions 
to or improvements of the tenants existing stock : that such 
outlays to this extent are really m the nature of capita l ex- 
penditure and are not maintenance charges at all , that these 
outlays cannot therefore properly he charged against the re- 
ceipts as being working expenses , but must be eliminated to 
reappear m the tenants capital which will be proportionately 
augmented- 

(7) Renewal and depreciation of the premises which are 
being rated (as they belong to the landloidj is not an allow- 
able deduction in favour of the tenant. It i« nut the tenant who 
has to provide directly for renewals and replacements in that 
it Ss the hypothetical landlord who will make provision for 
the renewal and depreciation of the premises let He will 
recover the cost from the tenant m the form of rent which, 
besides the return on capital expended by the landlord, will 
include a percentage sufficient to cover the renewals and de- 
preciation of his premises, expenses of upkeep for which he 
is liable, repairs etc 

Other Deductions Not Permitted *— It is a well 
recognised rule that any payments made by the occupier of 
a hereditament valued on the accounts, either to the owner 
or on behalf of the owner , cannot be deducted from the re- 
ceipts of the undertaking in order to arrive at its true rent 
There is an old case in which it was held that a coal mine 
could not be valued at ml, merely because the rent payable 
under lease exceeded the profits of the occupation [R v Par- 
rott (1794) 5 T R 593] Dues on goods shipped or unshipped 
on wharfs collected by the occupier and paid to the owner in 
addition to the rent were held not to be deductible [R. \\ 
Dowlais Iron Co (1868) 10 B & S 208]. Dues which were 
appropriated directly to the owner of a dock were required 
to be treated as part of the revenue of the occupier [R v. 
Rkymney Railway Co. (1869) L R. 4 Q B, 276; and pay- 
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mrnts to the owning corporation charged* on the tolls of a 
market were held not to be deductible in arriving at its value 
[Brecon Markets Co, v. St, Mary's, Brecon (1877) 36 L. T. 
109 ] 

Generally speaking, any payments m respect of putting 
the hereditament in a state to command its rent will he deem- 
ed to be of a capital nature , and so not deductible This has 
been applied to the cost of sinking a mine [R, v. Attwood 
(1827) 6 B. & C, 277] ; to the cost of forming a railway 
company, obtaining statutory powers and raismg capital [i? 
V. G, W. Railway Co, (1846) 6 Q. B 179] ; to tonnage dues 
payable by a canal company to landowners as compensation 
for loss of ’ water [jR v Woking (1835) L. J. M. C 17] ; 
and to monopoly value payments imposed on newly licensed 
premises, even though payable by instalments [Appenrodt 
v. Central Middlesex (1937) 2 KB 48 ; 26 R. & I T. 259, 
C A.]. Apparently the licence duty represents part of the an- 
nual value of a licensed house, and would not be deductible 
if it were not a tenant's tax [ West Middlesex Water Co, v 
Coldburn (1885) 14 Q B D 529], and of this nature are con- 
tributions made by the owner-occupier in respect of capital 
borrowed to construct an undertaking [R v Holme Reservoirs 
(1862) 10 W. R. 734], and to a sinking fund for such capital 
}R. v. Birstall (1885) 1 T L R 541], and also the sums 
which the owner-occupier is required to set aside annually so 
that they may accumulate at compound interest to the total 
value of the undertaking by the date of its ultimate transfer 
fiiee to a local authority [St. James' Electric Light Co v. West- 
minster (1933) 19 R. & L T. 228, H. L.]. 

Special Sinking Funds : Whether they form part of 
gross receipts : — In St James' and Pall Mall Electric Light 
Co, Ltd., (19B4) A C 33, by an agreement having statutory 
force by virtue of the London Electricity (No 2) Act, 1925, 
the Company undertook and were obliged to transfer their un- 
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dertakmg to a proposed Joint Electricity Authority at a future 
date free of charge. To provide the purchase money and con- 
sideration for the transfer, the agreement required the Com- 
pany to estab-sh out c: revenue tuc 4 tnC3 A tc pro- 

vide a sum equal to the venue c: tee land p.artt, machinery 
and ether assets of the Company in use at me dam cf me 
establishment of tm jomt ELctnc^y Axnonty ; and B , r o 
proMue a sum equal in a*uC to property acqu^c ny me 
Company after tne da The crart^ v h:cn tuc Company 
were authorised to nma. fur tn*- Sunn y wi dc.c T7 icuy \*^re n- 
gulaaa o> uiv ag^muit so a- to co\o. vaums specified out- 
goings of tlie Company and. among trem tne payments >o ic 
made to and interns: cn tre sirTung lurds On the trance * of 
the undtritasung, t^e smnirg lands were to be retained by tne 
Company It was not contended turn tre special circumstances 
were suen as to render the monts basis an inappropriate method 
cl valuation, out it was contended, on behalf of the Company, 
tnat sinking tunas created solely in order that future pur- 
chasers of the undertaking might acquire it without paying 
for it, were to be distinguished from sinking funds created 
out of revenue, eg for the purpose of redeeming debenture 
stock, or lor the replacement of a wasting asset Income 
raised for me purpose of raising a sinking fund of the latter 
class was conceded to be part of the gross receipts of a statu- 
tory undertaking for the purpose of a valuation on the pro- 
fits basis, on the authority of Kingston Umo/i \ Metropolitan 
Water Bo era, (1926, A C 331, where the Board was recurred 
to provide by the creation of a sinking fur.c for die redemption 
of water stock w .thin a period cf one hundred years from 
March 31, 1903 , but it was sam that a sinking fund or me 
former class could not be said to increase the \alue of tne heie- 
ditament from f he point of view of tne hypothetical tenant, 
{'See aiso, Welwyn Garden City Electricity Co Bartie> As- 
sessment Committee ' 1938 ,« 29 R & I T Sb i, and that the 
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value would rather seem to be diminished because of the gra- 
tuitous services they had to give in collecting money for the 
benefit of third parties. The Company contended that the re- 
venue raised for the purpose of these statutory sinking funds 
was not part of the gross receipts for the purpose of a valuation 
on the profits basis For the Assessment Committee it was 
argued that no part of the receipts of the tenant was ear- 
marked, but that the landlord had to provide the sinking fund, 
and if the profits reached him through the pockets of the 
tenant, that was enough to render them liable to inclusion for 
assessment, and that therefore no allowance ought to be made 
for the contributions to the sinking fund Indeed, it was argued 
that if money is received for the supply of Water or electricity, 
the ultimate destination of the money is immaterial The Di- 
visional Court (Lord Hewart, L. CJ , Avory and Macnaghten, 
JJj were of opinion that the Company’s contention was 
correct and reduced the assessment The Court of Appeal re- 
versed this decision ; the decision of the Court of Appeal was 
affirmed by the House of Lords, where Lord Atkin said f 1934), 
AC, P. 44 * ‘The question is whether the amounts provided 
yearly for the provision of two sinking funds should be de- 
ducted before the ascertainment of the hypothetical sum to 
be divided between the tenant and the landlord In my opi- 
nion, the Court of Appeal was right m concluding that it 
should not be deducted. The sums m question have nothing 
to do with thd expenses of earning the gross receipts , or with 
repairs: they plainly relate to the application of the balance 
by the undertakers either as hypothetical tenant or hypothe- 
tical landlord They are irrelevant to the calculation of rent 
on the ‘ profits basis ' , or indeed , on » any basis They do not 
enter into the picture at all If indeed one had to consider 
whether the charge was a landlord’s charge or a tenant’s 
charge, there seems to be no doubt that, almost in its entire- 
ty, it is a landlord's charge ” 
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It was pointed out by Lord Atkin [Si James' and 
Pall Mall Electric Light Co v Westminster Assessment Com- 
mittee (1934) A. C 33 at P. 42] : “The amount of the land- 
lords or tenant’s share of the fund does not depend upon the 
use to which they put their shares when received, whether 
voluntarily or under statutory obligation It is well establish- 
ed, for instance, that sinking funds to satisfy capital obliga- 
tions , whether imposed by statute or not , are not permissible 
deductions m calculating the fund to be divided ” For rating 
valuation, therefore, payment or suspension of payments to 
the sinking fund is irrelevant Again, whether or not interest 
is capitalised or paid can make no difference for rating pur- 
poses, since interest payments are not deductible in arriving 
at gross rateable value , such payments are an allocation out 
of profits made by the landlord and are a landlord’s charge 
They are no part of the measure of annual value which the 
assessing body is seeking to ascertain As was said by Lord 
Davey m Mersey Docks and Harbour Board v. Birkenhead 
Assessment Committee (1901) A C 175: “It is perfectly 
immaterial what becomes of the amount which is the result 
of carrying on the business on the hereditament after paying 
the expenses and outgoings It is immaterial whether it is 
applied for public uses, or the payment of debt and other 
charges as m the present case, or whether it goes into the 
pockets of the occupiers. ” The interest which a landlord 
may be called upon to pay upon the capital expended on the 
ejection of the hereditament m question cannot be a measure 
of the rent which the hypothetical tenant would be ready to 
pay for his occupation of the hereditament, nor could it be 
a matter which the hypothetical tenant could be supposed to 
take into consideration m calculating what rent he could pay 
“ The real objection is,” said Lord Lorebum in Great Cen- 
tral Railway Co v. Banbury Union (1909) A C 87, “that cost 
is not a measure of rent Many houses constructed at enorm- 
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ous expenses notoriously fetch very moderate rents ” (R. & L 
T. 32, ApL 20, PR 244-245). 

Landlord's Deductions or Statutable Deductions : The 
^balance of gross receipts remaining after all the above men- 
tioned allowable deductions represents the amount of rent which 
a tenant would pay But from tins there are what are called 
landlords deductions to be made before we arrive at the rate- 
able value Under the definitions m Rating Acts there are to 
be deducted from the rent the probable average annual cost 
of the repairs, insurance and other expenses, if any, necessary 
to maintain the property in a state to command the rent. 
Expenses which go to form the average annual cost of the 
repairs and renewals would be proper items for deduction 
from the gross estimated rental , but any amounts which re- 
presented improvements or alterations m the hereditament or 
anything m the nature of capital expenditure should not be 
deducted 

In India, once the rent is ascertained, then the only de- 
duction from that rent allowable in ascertaining the rateable 
value is the 10 per cent fixed by the Municipal Act In Eng- 
land, the net rateable value is based on the rent after deduct- 
ing therefrom the probable average annual cost of repairs, 
insurance and other expenses, if any, necessary to maintain 
the premises m a state to command such rent. It is there- 
fore immaterial at what stage in the calculation these ex- 
penses are deducted, for they must be deducted at some time 
But where the Municipal Act provides for a fixed percentage 
of allowance (as in Bombay) from the gross rent, it is of 
importance that they be not deducted twice, once actually, 
and again in the 10 per cent. This is exemplified in England 
by the difference between valuation in London and outside 
London . Outside London the net annual value* is estimated 
directly as above described, but in London there is a gross 
as well as a net annual value, and therefore deductions for 
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repairs, etc, must be made from the gross value m arriving 
at the net annual value, and care must be taken to eliminate 
these costs from the working expenses, as otherwise they will 
be deducted twice over. 

Tenant's share * All the capital m the entire concern is 
provided either by the landlord or by the tenant As the land- 
lord's portion is confined to the rateable hereditament, all the 
rest must be included m the tenants capital. Our inquiry 
should therefore be directed, firstly, to the land, buildings, 
plant and machinery The rateable hereditament is to be 
regarded as the freehold, and therefore everything comprised 
within the freehold is to be taken as a part of the hypotheti- 
cal landlord’s portion, and so rateable Whatever is excluded 
from the freehold must be brought into account as provided 
by the hypothetical tenant, and included in the tenant’s capital 

As there would be two capitals employed, one belong- 
ing to the landlord, and the other to the hypothetical 
tenant, the net earnings of an undertaking, after they have 
been ascertained, are to be divided between the landlord and 
his hypothetical tenant. “ It is the tenant who necessarily takes 
the first slice out of these profits, and until he has been suffi- 
ciently remunerated for his time, skill, capital and risk, the 
landlord must, however well re-paid afterwards, stand aside" 
(Boyle). For no tenant 5would be willing to pay to the land- 
lord a rent equal to the entire balance of receipts over ex- 
penses [i? v. Grand Junction Railway Co (1844) 4 Q. B. 
18 ; R. V North Staffordshire Railway Co (1860) 30 L. J. 
M C 68] . No prudent man would agree to become a tenant 
at all on these terms. “For he would then have nothing to 
induce him to become a tenant and to be liable for the rent, 
and to provide the necessary rolling stock, stores and capital 
to carry on the concern He would not undertake the trouble 
of management unless he expected to get some profit out of the 
undertaking. That some deduction for the tenant's share (of 



298 PRINCIPLES OF RATING IN ENGLAND AND INDIA 


net profits) must be made is never disputed ; but the amount 
of that deduction is seldom agreed” (Ryde). 

The tenant’s allowances are to be measured by (i) the 
amount of capital the hypothetical tenant would have to pro- 
vide m order to carry on the business, and i n } the percentage 
of profit which would reasonably be sufficient to induce a per- 
son to become The tenant of such a concern as the one m 
question, or the reward he is entitled to for the exercise of 
his skill and ability They have no relation whatever to the 
capital invested m the construction of the hereditament itself 
which belongs to the landlord 

The House of Lords held, in Port of London Authority 
v* Assessment Committee of Orsett Union (1920) A. C 273, 
reversing the decision of the Court of Appeal m (1919) 2 
K B 1 and overruling Mersey Docks v Liverpool Overseers 
(1873) 9 Q B 84, that there was nothing m law precluding 
the Quarter Sessions from making an allowance for tenant’s 
profits In delivering judgment Viscount Haldane said “It 
is settled that, m estimating the amount of rent for which the 
premises may for rating purposes be expected to let, there is 
to be excluded from that amount the share of the profit from 
their occupation which the tenant would require for himself 
as an inducement to become tenant” The measure of the 
tenant's remuneration must inevitably depend on the facts 
of the particular occupation — though “certain allowances and 
percentages have become as it were conventionalised ” It is 
open to either party to show by evidence that these allowances 
and percentages must be increased or reduced, as “the Courts 
would be indisposed to overturn usages established by long 
previous experience without good cause shown.” (Boyle) 
Cockbum, CJ, held, m Clive v. Foy , (1875) 39 JP 774, 
with respect to a mansion house, that would not readily let 
from year to year, that “the assessment may be made on the 
probable value if let for a term of years . A continuing 
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tenancy from year to year under existing circumstances and 
not necessarily terminating at the end of one year is the ground 
on which the rental is to be assumed ’* 

“The same principle must equally guide the calculation by 
which the amount of capital the hypothetical tenant would 
require for the working of the undertaking is to be estimated ; 
for there would be no reason to assume in ordinary cases that 
a landlord would arbitrarily evict his tenant at the end of one 
year’s occupation, or that a sensible and prudent tenant would 
enter on such a business for so limited a term, m fa:t, if 
there were such a disposition on either side, it might be as 
reasonable to assume it would operate at the end ot three oi 
six months as at the end of twelve months Of course, if 
owing to some peculiar circumstances m a particular case, A 
could be shown tnat the tenancy would probably or necessari- 
ly end after a limited period, allowance would have to be 
made accordingly Such cases would be very rare but are 
conceivable though improbable as m the case of a coal mine 
from which it would only be possible to raise an ascertainable 
and limited amount of coal, the ^whole of which could be 
brought to bank m (say) three years In the case of heredi- 
taments of which the corpus is exhausted by their occupation, 
it is not permissible to make any deduction m respect of a 
sinking fund to replace the landlord's capital so exhausted 
IR v Westbrook (1847) 10 Q B 178 , R v Attwood (1827) 
6 B & C 277], and this would seem equally to ap- 
ply to the landlord's plant As to the tenant's plant , however, 
such a deduction would be allowable, as the tenant if a pru- 
dent man would, m his estimate of the profits ( of the under- 
taking, make a deduction sufficient to provide for the loss 
of capital he would sustain on the resale of the working plant 
etc , which he would have to provide for a limited term and 
which would at the expiration of that term have become use- 
less or nearly so It is not of course suggested that such an 
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extreme case is likely often to occur in actual practice ; it 
is merely given as an illustration of the principle to be ob- 
served ” (Boyle). 

( 1 ) The tenant must commence his tenancy (1) with suffi- 
cient money to carry on the business until enough comes in 
by way of receipts to meet the current working expenses, in- 
cluding ( inter alia) the rates 

In considering for how long a period working expenses 
must be provided, it must be assumed, says Ryde, that the 
hypothetical tenant, on going into possession, would not be 
entitled to receive the outstanding debts due to his predecessor. 
In the case of a Water Company, it must be considered whe- 
ther; the Company has, and exercised, the power to charge 
water rates m advance. In the case of a Gas or Electrical 
Company, while, as a rule, the bulk of the income from the 
sales by meter is not even ascertained until after the expira- 
tion of three months’ supply, and not even then received im- 
mediately, the receipts from slot meters or from customers 
supplied on weekly or monthly terms will generally amount 
to a substantial sum and, as they come in, will pro tanto re 
duce the capital which the tenant must have m hand on 
starting his business The period to be provided for must 
therefore vary, to some extent, according to the facts of the 
individual cases, but it is safe to say that it would be a very 
exceptional case in which it would be right to take less than 
three, or more than five months’ working expenses, less of 
course any credit from intermediate receipts likely to be had 
in hand during that period It is not uncommon also to 
allow to the tenant a cash balance at the bank to meet emer- 
gencies. (VII Edn page 422) It is assumed, says Crew, that 
the capital required to run an undertaking is one-fourth of 
the annual working expenses ; this is comparable to one quar- 
ter’s expenditure in the shape of rent and expenses which the 
hypothetical tenant would incur. (X Edn. P. 232). 
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[2, As it is the tfr&it* shock: tea: .s to dc considered, 
that is. the stock necessary to work the ccnomn stores jor t?e 
repair end renewal o r the he'editahiuu wmee belongs to 
the landlord, are net to De taken into its estimate 

Other allowabx items would be the usual ana necessary 
tenant's stores such as coal cd, feeder transport vehicles 
chattels, station furniture and fittings, tools ana all loose 
machinery 

In most cases the srcck r.c ruruady employed 
would show me amount of canned whoi the tenant 
would requue to cairn on bu-inc^s But an undertaking, 
says Ekylc, nugnr be or::- or uncm-suxAed , assuming mis 
^ established, in former ca-c only the value of me acces- 
sary stock could be Mowed ; in the lattex case, a claim to 
add in respect of stoc-c wruch had not been in use which was 
therefore not required certainly for the tune De.ng and had 
not therefore ccntriouted to the receipts would oe unreason- 
able A tenant cannot therefore reasonably ask for interest 
or trade profit on unexpended stock The value of such un- 
used stock should not therefore be taken into account to lower 
the rateable value The amount actually required for the 
business done during the period in question :s the proper 
charge 

It may reasonaoly be assumed, says Ryde, tnut 
he would be prepared to buy the out-going tenants stocks 
and implements at a fair valuation In deciding what 
machinery ard plant must belong to the tenant and what to 
the landlord, it must be remembered, first, that lie prat iswns 
of the Rating and Valuation Act 1925 as to the rcieaoihtv 
of machinery and plant do not apply to Public Utility Under- 
takings since these are valued by reference to their accounts, 
receipts or profits, and it follows that much machinery ard 
plant which would form part of the tenant's capital in under- 
takings valued on some other basis, must be deemed accord- 
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mg to ‘the law and practice in force at the commencement 
of that Act\ to be part of the hereditament, and not part of 
the tenant's capital [Act of 1925, Sec 24 fl) ] See R v 
Lee ( 1866 j L. R. 1 Q B 241, in which meters were held 
to be tenant's, but not the retorts, purifiers, steam engines, 
boilers, or gas holders Secondly, while m London, a gross 
value is still necessary, so that repairs to the hereditaments 
are the landlord's concern, outside London no gross value is 
required , as the tenant has to do the repairs In London , 
therefore » materials kept for repairing the hereditament form 
no part of the tenant's capital , but outside London they do 
The method of calculating this capital is to ascertain the 
value of stocks, tools, furniture, chattels and loose machinery, 
necessary for carrying on the business The present actual 
value , and not the prime cost, of these articles must be taken 
as the basis of this calculation All chattels must be valued 
at their replacement value and not at cost the degree of 
depreciation must be varied according to the age and charac- 
ter of the individual items (Ryde, VII Edn , pp 355, 422) 
Depreciation : It is the present value of the stock-m-ti ade , 
that is, the actual or depreciated value at the time the rate is 
made , and not the cost price, which is to be taken as the basis 
for calculation m estimating the tenant’s capital Theie is 
“a constant depreciation m the stock over and above that which 
is compensated for by the actual repairs done to it (the cost 
of which has been placed under working expenses) ” (Rosher) 
By reason of such depreciation, a portion of the capital with 
which the tenant came m vanishes every year [R v North 
Staffordshire Rail Co (1860) 30 LJMC68;i?v Great 
Western Rail Co (1846) 6 Q B at p 207] Prime cost 
would not therefore be the value of the stock at the time of 
making the rate 

“ It is plain that a tenant would calculate such profits on the 
amount of capital actually required to be expended on the stock. 
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not on what may have Ween the value of such stock at some other 
time or m other hands Now, it must be assumed that the stock 
in its existing condition is sufficiently effectn e to produce the earn- 
ings which, after the necessary deductions, constitute the impro\ed 
value oi the railway, and it cannot reasonably be supposed that if 
the company were about co give up the undertaking, the\ would not 
be willing to part with their stock at its actual value, or that u 
they refuse to do so, the incoming tenant could not procure other 
stock of an equally efficient character at its real value to supply 
its deficiency. In estimating, therefore, under the 6 and 7 Wil- 
liam IV, Cap %, what a tenant would pay, the profits must be 
calculated on the actual value oi the stock” [Cockburn, C J , m 
R, v North Staff or dshnt Rathe a\ Co \ 1860 * 30 L J. M C 68b 
In Great Eastern Railway Co v. Haughley f 1866) 1 
Q B 666, it was contended that the Assessment Acts con- 
templated a yearly tenancy, that the tenancy must be assumed 
to end at the end of the year, and provision made for the 
large depreciation which would result to the value of the 
stock m consequence of a forced sale instead of the deprecia- 
tion m value which would result from natural decay ; but 
Cockburn, C J , said : 

“I think it is one thing to start with the assumption that you 
are dealing with a tenancy from year to year, and another thing 
to say that the hypothetical tenant, in calculating what he can 
reasonably pay as rent for the premises, is necessarily to assume 
that his tenancy is not to last beyond a year. I think the possi- 
bility of its longer duration is one of the surrounding circumstances 
which the tenant from year to year would take into account. It 
may be said that the circumstances are such that it is worth his 
while to deal with the stock as though he were certain that his 
tenancy would not be put an end to at the end of the year He 
is to calculate how much his stock will be depreciated and what 
it is worth his while to give, having taken the matter sufficiently 
into consideration Now, that seems to me to be a question of 
fact for the Sessions , if there were five hundred such tenants and 
it was found m all instances except a smaP minority that tenants 
of that class did deal with their stock in a given manner that 
w'ould be a circumstance for the Sessions, or m the pre-ent case 
for the arbitrators, to take into account in ascertaining what a 
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tenant from year to year would be reasonably expected to give as 
rent for the premises which are the subject matter of the assess- 
ment The tenant must be taken as coming m as a tenant from 
year to year and then the question remains what may he be reason- 
ably expected to give as annual rent of such premises ? But before 
that fact can be arrived at, a deduction must be made from his 
profits m respect of what he would allow for the depreciation m his 
stock used for the purpose for which he takes the premises, and 
how he would calculate this is a pure question of fact dependent 
on the surrounding circumstances ” 

(ii) Percentage of Profit or Return on Outlay ; After 
arriving at the amount of capital which the hypothetical ten- 
ant would require to carry on his business, the next step is to 
settle the return to which he would be entitled on his outlay 

No tenant would embark his capital in a business venture 
unless he hoped to obtain a return considerably beyond the 
interest he would get on any ordinary investor's security. In 
practice, probably few tenants under such circumstances lay 
down any specific rate of profit which they require, because all 
business being m the nature of speculation it would be useless 
to do so. They must be content with what they can get , the 
exigencies of busmess may prevent them getting anything at 
all, may even involve a total or partial loss not only of their 
capital actually embarked but of their private estate as well, 
and a waste of the time and skill devoted to the enterprise 
On the other hand, the return for both the capital and skill 
may be exceedingly remunerative. (Boyle). 

Hence, in considering what the hypothetical tenant would 
be fairly entitled to in a particular case, it is necessary to en- 
deavour to find what return tenants, both successful and un- 
successful, who embark in these speculations obtain when the 
results of their trading are averaged Of the elements of this 
return, the first would be (1) interest ; the tenant would re- 
quire at least the return he would get for his capital if he 
allowed it to remain in an ordinary stock exchange security. 
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*2) Secondly, he would require a trade profit in addition to 
the investor’s interest— as it would be the hope of that alone 
which would induce him to go into the speculation (3) 
Thirdly, as some tenants who go into trade are unsuccessful 
and lose their capital and time, it is reasonable to set aside 
out of the profits a certain sum to form a fund io provide jot 
the risk . just as in the case of a house a premium is paid to 
an insurance company who form a fund therewith to provide 
against the known risk of a fire occurring annually m a given 
number of similar houses The risk m one case may be more 
ascertainable than m the other and depends less on the skill 
and care of an individual, but this ought rather to be an addi- 
tional reason to a prudent business man for making such a 
provision All well-managed industrial concerns of any mag 
mtude make this provision and as a rule write off out of their 
annual profits an amount to form a reserve fund ( Ibid ) 
For a considerable period from 17$ to 20 per cent was 
accepted as a fair return for interest /five per cent), trade 
profit (ten to twelve and a half per cent j, and risks and 
casualties (two and a half per cent ) But this percentage 
has fairly widely given way to 15 per cent, m the valuation 
of public utility undertakings Even 12$ per cent may have 
been applied in the case of railway companies. Where ten- 
ant’s capital is small, the tenant’s share is determined by 
takmg a certain percentage on gross receipts — most often 10 
per cent But m the case of very large undertakings, such as 
water undertakings, 9, 8, or even 7 per cent may be em- 
ployed and with small speculative undertakings, such as race- 
courses and wireless relay undertakings, 12$ per cent has been 
accepted In many cases m the Courts, it has been decided 
that the percentage to be applied to the estimated tenant’s 
capital is a decision, not of law at all, but one of fact, in 
which the final tribunal is a Court of Quarter Sessions In 
the Southern Railway Case , the Lord Chancellor again em- 
18 
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phasised these decisions. (R. & I. T. July 1, 1930, p 164). 

For non-speculative investments, capitalists are willing to 
accept a smaller return. But this has no effect on the terms 
upon which a capitalist would embark his money m a purely 
speculative adventure, unless it can be shown that business 
ventures have become less speculative than formerly by reason 
of one or more elements of risk having been eliminated New 
industrial undertakings afford far better tests of what should 
be the allowances on a tenant’s capital than those which are 
proved successes. In the case of the former, ordinary shares 
showing eight, ten and even more per cent, as the lowest 
interest to be expected are common and usual, after provision 
is stated to have been made for various risks In the case 
of the latter, close inquiry will show that, if dividends were 
apportioned, the share left for tenant’s capital after a provi- 
sion of, say, four or five per cent, on the landlord’s outlay 
would be equally large (Boyle). 

It should not be assumed that the hypothetical tenant 
would be as successful as the actual tenant has been , for such 
assumption would m effect amount to taxing the part of the 
trade profits due to the tenant's proved skill and ability The 
greater the skill and prudence exhibited m his business, the 
easier is a trader enabled to obtain financial assistance , and 
this, alone would m a great measure account for the low rates 
at which the capitalist is prepared to invest his money in 
established concerns ; but it equally shows that the evidence 
it offers is irrelevant, if the position of a hypothetical as 
opposed to the actual tenant is to be considered {Ibid ). 

It may be, says Ryde, that if the necessary tenant’s capi- 
tal be £100,000, the prospect of making fifteen or seventeen 
and a half per cent would be sufficient inducement to the 
tenant to pay a given rent but it does not follow that, if the 
necessary tenant’s capital is only £100, the prospect of mak- 
ing even twenty per cent thereon out of the same net receipts 
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would be sufficient inducement to the tenant to become liable 
to pay the much larger rent which this method of calculation 
would show In fact, adds Ryde this method of calculation 
s no: app-opna:e m extreme cases for ex amp's on t ne lei- 
: ng of a tok-ondge me .enacts cap.ta: rearmed would ne 
a merely nominal amounr The sk.d c: the vainer and tne 
sense of tribunals mast be appl cc to a.:, e a: ? fa,: flguie 
VII Edu p 405 , 

f 3; As ~o ti.t. ahuvsar.ee *;# irn renew o a pro* r n a;a 
nsfr* an c LCi^ua'iits j\ls e am :u r^p-uct o* jm^bl lu^es Tu 
h:s own capital mv L &:mLnt wruen are noco&^arv incident* of 
the occmat.on am a prucew T ran: w .u d resume .u 

prov.Cc hitmst*: acarist They -wll ot greater or haa accord- 
ing to the ^atwc o: tr.e namteu-ar busmess Tmy am such 
arc exhio.nc a.vc changes m me mutnocib of ousiness c~ 
r.eyV mu er.ujns render valuable stock and mc-emnery of trace 
obsolete ana useless, ie. as uh^n me new railways ruined 
me propneters of old stage coaches or as the new electric 
«£ht p,ant mav render the gas woiks piant almost equally 
useless or numerous other forms o: trace com pet -nor wrdch 
constantly tend to depreciate the \aluc of tenants chattels 
worn quickly man them use *n the business for whicn tncy 
v\ere provided Crarges are mace m compame^’ accounts h: 
insurances against fire net only cf -ne lancloids snare of 
the property but also cf the tenant * , teem a.e besides othei 
risks whicn are practically unirs^raole Damage tc the rolling 
stoat of a rad way by colhsion may maez rood and me 
cost appear in the item tor repair* and renewals of stock 
but calamities hare occurred ard by the law of averages wdi 
do so again against which Ovtmg to mem nagmtuae it .$ 
impossible to provide What would become of the hyooth- 
tical tenant’s capita 1 ' af f cr for examp e, a cc iicry cxplos.cn 
wnere hundreds ol lives are lo c t and tne a no e adventure is 
brought to utter rum dm bursting cf the dam 01 a v, aterw ork> 
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reservoir and damage by great floods, not to mention minoi 
catastrophes Risks oi one kind or another are inevitable m 
all businesses where large capital is laid out in stocks , as 
- such risks are greater or less according to the nature of the 
business, so would be the average annual amount required to 
be set aside out of profits to form a sinking fund to provide 
foi reinstatement whether rendeied necessary by fire, colli- 
sion, disease, explosion or other causes. This deduction is 
distinct from the deduction for the insurance of the heredita- 
ment itself provided for by the statute , because it is simply 
in respect of the tenant's property Even if no sum is actu- 
ally set aside by payment to an assurance company or no 
sinking fund is formed, the fact is as immaterial m the one 
case as m the other, as it does not remove the risk the tenant 
incurs in the conduct of his trade, and the more hazardous 
the trade the larger must be the tenant's gross profits m order 
to enable him to cover the extra risk If all great industrial 
undertakings are examined closely, the neglect of proper 
provision against these risks will be found sooner or later to 
inevitably lead to difficulties ( Boyle j 

The risk in some cases may be remote but m others it is 
imminent and accordingly the prudent hypothetical tenant 
would require to set aside a smaller or larger sum, m addition 
to his interest and trade profit, to form a fund to replace his 
capital when destroyed by any such causes Such risks, from 
whatever directions they may arise, are incidental to all 
businesses. To deduct them from the trade profit would be in 
some cases to partly or wholly destroy the only inducement 
the tenant has to embark his capital m the business , while in 
other very hazardous cases a large proportion of the usual 
titade profit would be an insufficient provision Cases can 
also be imagined m which trifling errors of judgment or acts 
of negligence would lead to claims which the actual tenant’s 
capital employed would not satisfy and which might there- 





CHAPTER VIII 

Profits As The Basis Of Assessment ( Continued ) 
Special Classes of Property 


Hotels : 

It would be impossible to find a tenant who would occupy 
a hotel merely as a place of residence. Hence the rent a 
tenant would give for the occupation of a hotel would be 
based on the facilities it offers for carrying on the business 
The owner or “ the landlord occupies the whole hotel and has 
as many lodgers as he likes ; he would be rateable for the 
whole hotel [Blackburn, J, in R v St George’s Union 
(1871) 7 Q B 90] 

In the case of hotels which are owned and managed by 
the same person or by a company, there being no direct evi- 
dence of rental value, the method of ascertaining the rent a 
hypothetical tenant would give would be by ascertaining the 
average annual amount of profit arising from the business 
In Palace Hotel , Ltd. v Kensington , AC (1906) 1 Konst 
R. App , the accounts of the hotel were held admissible, but the 
Court refused to consider the assessments of other hotels 
If the preceding year’s accounts do not represent the average 
income, the average of three years’ working will have to be 
taken ; “ after all, the purpose is, by using the latest evidence 
of antecedent value, therein to estimate the piospective value ” 
the latter is the better and the safer course, as thereby the 
possibility of an exceptionally good season inflating the re- 
ceipts or profits or an exceptionally bad one depressing them 
in a given year will have been excluded. In form the valua- 
tion will be somewhat as follows : — . 
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Receipts during the year ending 31st December 1942 1943 1944 
(Cash received at hotel) Rs. Rs. Rs. 

A\erage annual’ receipts (a\eraged over 3 years) Rs. 

Less 


Exptnadu~ . dj-i/ g ir* 

By pa*, meat- lc r 
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rr j\ -a 


P~ c-ic 


(2) 
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'.9; 

Hx-e ara carr.a^^ 

0 ” ^ot.r nno other tnarsper" 

aoj 

Repam- a^c renewal of 

tcr.a' T s plant n nng< ireLeL’'? 


o-eaKages of gJa-- ana 

china lx 

Total 

expense^. 

— 


Average annua* expen c. cure Rs 

A et Receipts 

,Di\iSibIc between 'anc-crd and tenant; 


Less 

Occupu r's or 'way's share 

Allowance of 17/' or rename capita. m\ estec in 
undertaking 

Details oj Ttuay'* > capita 
Cash a: Ba me and ir hanc 

Present \a/e x inn lure arc \ one nu >i:>ck uters^b, 
linen glass p l ate telephone fit rgs' 

Stock oi wines etc. 

Gross Value plus ra^ei s 
Less 

Rerr of otner premia rates anc taxes 
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Less Statutable Deductions * 

Repairs of rateable hereditament as charged m accounts for 
the three years 

Sinking fund for renewals, Rs as charged in 
accounts 


Rs 

Average per annum == 

Insurance 
Rateable Value 

Public Houses : 

A public house, says Boyle, is a property of a special 
character and owing to its licence is m the nature oi a mono- 
poly and must be valued as such the word ‘ monopoly ’ being 
used 44 m a special and limited sense when it is intended to 
describe hereditaments, of which the results of the trading 
may be specially taken into consideration m estimating their 
value for rating purposes ” 

A publican's licence, says Ryde, does not confer a privi- 
lege on the holder of the licence wherever he may choose to 
live, as it is a licence to a particular person to carry on a 
specified trade at a particular place If a yearly tenant holds 
a licence, the practical effect of the licensing Acts is that he 
cannot (without the consent of the Jandloi dj transfer the 
privilege given by the licence to other premises which are not 
licensed The number of licensed houses m a given area ? is 
fin practice) more or less strictly limited The landlords 
have not an absolute monopoly* m law, because other houses 
may be licensed , the monopoly depends on the fact that an 
unlimited number of licences are not (and are not likely to 
be) granted As long as the number of competitors anxious 
to become tenants is not less than the number of licensed 
public houses, the landlords of those houses will always be 


Limited to 10% under Indian Ads. 



PROFITS AS THE BASIS OF ASSE G SMENT (Contd ) 313 


able to get higher rents than can be obtained for similar 
premises which are unlicensed If it be established as a fact 
that higher rents are given for licensed than for unlicensed 
premises, it seems to follow as a matter of law that, m con- 
sidering at what rent licensed premises may reasonably be 
expected to let, the existence of the licence must be taken into 
account, for “all that could reasonably affect the mind of 
the intending tenant ought to be considered” [Lord Hals- 
bury in Cartwright v Sculcoates Union \ 1899 j 1 Q B p 
673, (1900) A. C 130] Still moie does thib reasoning apply 
now that it has been decided Robinson Brothers ( Braver o 
Ltd v Durham County Assessment Committee \ 1938 j A C 
321j that brewers may be regarded as hypothetical tenants, 
for to them the existence of the licence is vital without it 
they could earn no profits from the premises by the sale of 
beer from their brewery > VII Edn , p 627) 

Inasmuch a< licenced houses are undoubtedly valued at an 
increased value beyond that which they would have if no licence 
were attached to them and if they were occupied as private dwell- 
ing houses only, or as shops, or banks, and not for the purpose of 
carrying on the particular trade of a licensed \ictuailer, it is im- 
possible to say that the amount of tne licence duty, which the 
tenant has to pay for permission to carry 7 on that particular trade 
on the premises, is not an element to be tanen into consideration 
m ascertaining the annual value of the premises It seems to me 
to be quite dear that it must be an element m ascertaining the 
value ", [Channel, J , m R v. Shoicdttch Assessment Committee 
(1910) 2 K. B 866, sometimes called the Crown and Shut Ik Case] 
Ryde points out that m this ca^e, the effect of the Finance Act 
of 1910, which imposed on licensed premises duties substantially 
larger than those previously in force, was to increase the duty 
payable m respect of the licenced premises from 135 to £130 
The occupier claimed that the imposition of the mciea^ed duties 
involved a reduction m gross value The point was decided m his 
favour Farwell, L. J, said in the Court oi Appeal 1 “One of the 
chief elements m the value of a public house is the licence , the 
profitable use to which the premises can be put is dependent on 
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the existence of the licence , and in estimating the amount of such 
profit as bearing upon the amount of rent obtainable, the price to 
be paid for the licence necessarily comes into consideration * a 
privilege which costs £35 is obviously more valuable than the 
same privilege when it costs £130; and when the question is 
•whether the reasonable man will gi\e the same rent for a licensed 
house, the licence of which costs him £130, as he would give for 
the same house, the licence of which costs him £35, the only pos- 
able answer is m the negative’'. [Ibtd (1910) 2 K B p 882.] 

Speaking generally ; “the trade”, says Boyle, “not oniv 
of public houses, but of many other concerns , is secured, not 
only by special contracts of the kind there used, but by loans 
of money made m consideration of an agreement that the 
borrower shall purchase his goods of the lender ; and there are 
endless other more or less analogous arrangements made for 
the convenience and facility of trading The obligation of 
having to consider the bearing of each and every agreement of 
this kind would not be one of insuperable difficulty but would 
render necessary inquiries of a most inquisitorial and objec- 
tionable character ” 

Tied Homes ; In rating a licensed public house, the exist- 
ence of a “ he ” (that is, a binding on the tenant to purchase all 
his malt liquors of a particular brewer ) is not to be taken into 
account The statutory measure of value is the rent which an 
ordinary yearly tenant would give under the conditions laid 
down by statute. In cannot therefore be right “ to take as the 
measure of value the rent given by a tenant under unusual 
and onerous covenants which the law would not attach to any 
agreement for yearly tenancy” 

“ It appears to me that the contracts between the brewer 
and the publicans do not form a basis for either raising or dimi- 
nishing the gross or net rateable value as defined by thej statutes 
for the purposes of the valuation list These contracts if con- 
sidered would introduce personal and collateral matters into the 
estimate, not directly bearing on the occupation of the property 
and the uses to which it is applied The public houses are 
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occupied, their capacity for trade exists, and a trade is actually 
earned on m them These things afford the ordinary elements 
ior estimating rateable value, but neither the particular rent a 
tenant pays, nor the particular profits or losses of his individual 
trade depending on provident or improvident contracts in rela-^ 
non thereto can, I apprehend, be imported It may be assum- 
ed here that the profits of the publican’s trade are cut down by 
the contract with the consequence, as found m this case , that 

the publican pays less rent, but the rateable value is not altered 

by the actual rent being more or less than the rent the premises 
would reasonably command t from a yearly tenant. Rent is no more 
than presumptive evidence of value ; and this being so, I think the 
rateable value of the public house remains unaffected, although the 
actual rent may be below what, without the contract m question, 
the house would let for In the case of these public houses, the 
publicans me really paying a part of their rent m the extra price 
they are charged for the beer, and clearly the shape m which they 

pay cannot alter the rateable value of the house”. [Montagu 

Smith, J , in Sunderland v Sunderland Union ( 1865) 34 L J M 
C 121 j In R v Shoreditch Assessment Committee (1910) 2 K 
R p 883, Harwell, L. J , said * “ The question is not what rent 
a particular individual will give, but what wall the hypothetical 
tenant give . it is on this ground that the * tie * is disregarded in 
i alumg tied houses , the hypothesis deals with the ordinary indi- 
vidual , not with a man bound by special covenants ”. 

Ryde points out that “in reality a tied public house is 
worth as much to the tenant as is a free house, although the 
tenant of a free house will give a higher rent : the so called 
‘ rent ’ m the case of a tied house does not represent the whole 
of the value to the tenant, and the real rent (as pointed out 
by Smith, Jj is partly paid m extra price paid by the tenant 
for beer, or perhaps partly by complying with onerous cove- 
nants, the observance of which is of money value to the land- 
lord". (VII Edn, pp 635-636) 

Brewers included as competitors for tenancy of a public 
house are to be considered as hypothetical tenants. The case 
of Bradford-on- Avon Union v. White (1898) 2 Q B. 630 re- 
mained law until over-ruled by the Court of Appeal and also 
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by the House of Lords in Robinson Brlthers {Brewers) Ltd 
v, Durham Assessment Committee (1937) 2 KB 445 , (19381 
A. C 321 This judgment, m sweeping away limitations exist- 
ing for some forty years, has materially altered the practice 
F of rating this class of hereditaments In both the cases the 
question at issue was whether, and to what extent, the rents 
which brewers would be prepared to pay, m order to obtain 
a tenancy of a public house in order to sub-let it to a tied 
tenant, or to manage it themselves, might be considered m 
estimating the gross value of that house 

The Bradford basis was intended to represent the highest 
rent which an ordinary free tenant could be forced to pay 
under pressure of competition from brewers, but ignored any 
bids by brewers m the imaginary auction after the last ordi- 
nary free competitor had dropped out Thus the competition 
of brewers was allowed to operate against free bidders, but 
not against brewer bidders The decision stood until, m 1937, 
it was over-ruled by the Court of Appeal, and its decision 
was affirmed by the House of Lords m 1938 m the Robinson 
Case The Court of Appeal unanimously decided that the 
Bradford decision was wrong and that there was no justifica- 
tion for limiting m any way the effect of the competition of 
the brewers The effect of this decision is that it is now 
permissible to take into account not only the profits to be 
derived from the retail trade m the house but also those which 
can be derived at the brewery by a brewer who supplies the 
house with liquor 

Gree, J, said (1937) 2 K B., pp 461-462) — 

“ It is pointed out by Channel, J , m his judgment m the 
Bradford Case, that the value of any property for the purposes 
of rating is to be determined by the higgling of the market If 
it is to be so determined, it seems to me quite illogical to 
say that you are entitled to consider that some of the indi- 
viduals so higgling m the market would give a higher price than 
any one else, and at the -ame time dismiss from your considera- 
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tion what would be the highest rental tstani^hed in the market 
You are surely not entitled to say that the brewers .should be 
allowed to go into the market and there compete with one another, 
and at the same time to exclude the price that they would be 
willing to pay as the result of such competition, and confine the * 
value of the public house to the point at whidi the ordinary tenant 
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their motives but their bids that matter In the case of trade 
premises, the competitors for the tenancy are presumably always* 
actuated by a consideration of the profit which they think they 
can make by utilising the premises, and they have this m view 
"when they make their bids The biewer who wishes the premises 
because he thinks he can make money by subletting them to a 
tied tenant is influenced by perfectly legitimate busmess considera- 
tions he offers the rent which he thinks it worth his while to pay 
to obtain the tenancy. Why should the rent winch he is prepared 
to pay be excluded from consideration m fixing the market value 
of the tenancy ? He is one of the competitors m the market and 
the figure which he is prepared to pay is an element which ought 
clearly to be taken into account m arriving at the market price 
“ The reasoning m the Bradford Case appears to me to confuse 
two quite different things Where, as between landlord and tenant, 
personal elements, extraneous to the ordinary relations of lessor 
and lessee, are introduced into the contract of tenancy, then the 
so-called rent paid is not rent m the economic any more than in 
legal sense. As the phrase goes, there is present a consideration 
other than the rent Of this there is no better instance than the 
so-called rent paid by a tied tenant, for the rent is artificially 
reduced by reason of the personal restrictions imposed upon him. 
Consequently, the tied tenant is properly disregarded m determin- 
ing what rent the hypothetical tenant might reasonably be expected 
to pay on ordinary terms But the rent which a brewer is prepared 
to pay for the tenancy of a public house, because he sees his way 
to make a profit for himself by subletting it to a tied tenant, is not 
vitiated by any such consideration as applies between the brewer 
and his tied tenant. The brewer thinks that he can make a profit- 
able use of the premises by subletting them to a tied tenant, and so 
is disposed to offer a high rent for the tenancy. The object of 
making a profitable use of the premises is just the ordinary motive 
which actuates competitors m a letting market One of the attrac- 
tions which a public house offers in the market is the facility of lett- 
ing it to a tied tenant As between the brewer and the landlord to 
whom the brewer makes his offer of tenancy, there is' no question 
of any personal or temporary contract under which the business 
is to be carried on upon the premises, such as the learned judges 
in the Bradford Case rightly say ought to be excluded from con- 
sideration. Nor, m taking account of the rent which a brewer 
would pay, is there any violation of thef principle that the valua- 
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txon must be rebus stc kantibus » it is precisely because the heredi- 
tament is a public house and to continue to be used as such that 
it attracts attention ” 
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a high, rent may be small It is for the valuing authority to arrive 
at this valuation on the whole evidence, including evidence as to 
the extent of the demand for public houses m the district, the 
parties likely to compete for them, whether brewers or others, the 
rents which these competitors of all classes would be likely to 
offer, and all other relevant considerations ” 

Ryde’s Observations on the Robinson Case — “ The prin- 
ciple laid down by the case”, says Ryde, “ is simple, both 
to state and to understand, but many and great are the diffi- 
culties met with in trying to apply it m, practice While it 
may be true that the Bradford decision was “ embarrassing 
and unjust ”, (1938) A C 321, at p. 329, and that valua- 
tion made on that basis involved one estimate, the conversion, 
by some means, of tied gross profit into free gross profit, which 
the generality of practitioners regarded as inevitably nothing 
better than an intelligent guess, the new basis has re-opened 
certain problems and raised new ones involving at present 
still more intelligent “guesses” The problem is to find out 
what rent any hypothetical tenant, whether a brewer or not, 
might reasonably be expected to pay for the particular public 
house. The first step must be to decide who w r ould be the 
competitors The system of tied houses is now so extensive 
that, apart from hotels and clubs, the vast majority of licensed 
premises are now r controlled by brewers, and of these the vast 
majority are not rented but owned It is clear from Lord 
Macmillan's speech that brewers are not necessarily to be 
regarded as competitors for all houses The class of trade 
, carried on, its volume and character, and the situation of the 
property, are all factors which may affect not only the inten- 
sity but the existence of competition by brewers , and it does 
not necessarily follow’ that because a brewer has m the past ac- 
quired a house, he or other brewers would seek to acquire it, 
if it were put on the market “ vacant and to let ”, free of any 
restrictions and on the terms of the gross value The fact 
of ownership undoubtedly raises a presumption, but circum- 



PROFITS AS THE BASIS OF ASSESSMENT (ConU.) 321 


stances alter and mijjht rebut such a presumption* If it be 
decided that brewers would not be interested in a house, the 
question is, what rent would an ordinary free tenant pay, a 
question which is the same as that so often debated under the 
Bradford decision ; no question of pressure from brewers* 
competition arises at any stage But if, as will be the com- 
moner case, it is decided that the house is one which a brewer 
or brewers would like to control a number of difficult ques- 
tions arise. The first is whether one must assume that at the 
moment of valuation, the house m question is, as would 
normally be the case m actual fact, the only f house in the 
district then vacant and to let, or that it and all other houses 
in the same rating and competitive area are also available, 
The fact is, and has been for a good many years, that when 
licensed premises of a suitable type have come into the market, 
brewers have paid very large sums to acquire the freehold or 
long leasehold, or occasionally large rents to acquire a lease. 
Similarly, large sums have been spent m acquiring new licences 
and building new houses, and m reconstructing or improving 
older houses ; large sums have been claimed or awarded as 
compensation on the compulsory acquisition of licensed pre- 
mises or on redundancy Are these factors to be taken as 
direct and cogent evidence of the value to brewers of public 
houses ? By the brewers it is argued that these facts are all 
due to another fact that there is and has been a “scarcity ” 
of premises coming into the market, and that the sums which 
can be obtained for the occasional house that is on offer are 
no guide to the rents that they would pay if all their houses 
had to be rented ; and they contend that the valuation should 
be made upon the assumption that all the public houses in the 
area are at least sufficient to eliminate “ scarcity values, ” 
and are to let at the date of the valuation On the part of rating 
authorities, two lines of argument have been adduced By 
some, the principle of the “ fluid market ”, that is, a market 
21 
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in which scarcity values have been eliminated, is admitted* 
but it is said that there is no reason to suppose that brewers 
would not be willing to pay the same standard rent for all 
their houses as is represented by the prices paid under the 
existing state of affairs By others, it is said that it is entirely 
wrong to value a house on the assumption that a number, of 
other houses are in the market at the same time, and that 
the correct pnnciple is to assume that at the moment of 
valuation that particular house is in the market but all other 
houses are owned and occupied, as m fact they are — the 
doctrine of rebus sic stantibus being invoked m support of 
the proposition The same question m another form arises 
when it is sought to estimate the value of the tie to the bre- 
wery, Could he or would he be prepared to sell all his beer 
at the prices at which he now supplies the comparatively small 
“ free trade ” ? A second problem relates to the estimation 
of the brewers' wholesale profits Up to the present time, 
they have declined to supply figures of their profits, and in 
the absence of the necessary data, (which many brewers say 
would in any case have to be estimated owing to the vast 
difference between the actual facts and the hypothesis of all 
houses being rented on yearly tenancies), intelligent guesses 
are made as to their amount These profits cannot, it isI sub- 
mitted, be treated as irrelevant, because they are clearly the 
fund from which, if at all, the brewer would pay a higher 
rent. But an attempt must be made, by one method or an- 
other, to decide whether present free discounts, or present free 
prices, represent any fair measure of what the brewer would 
give by way of rent, if he had to rent all his houses, or whether 
some other measure ought to be used, 

“ A further question of considerable importance is the ex- 
tent to which, if at all, effect should be given to the possi- 
bility or probability that m this hypothetical world brewers 
would combine to eliminate internal competition. That brew- 



PROFITS AS THE BASIS OF ASSESSMENT {Cofltd.) 323 


ers m many parts of the country have combined, for vari- 
ous, but particularly for price fixing, purposes, is well known. 
Whether such combination would be extended so as to elimi- 
nate or limit competition for the tenancies of houses and if 
so, whether such agreements ought in law to be treated ns 
operative for rating purposes, is a matter which has been 
much debated The brief summary that it has been attempted 
to give of the problems imolved is by no means exhaustive, 
but it is believed that most of the othei pioblems have their 
origin in one or other of the conflicting theories that have 
been touched upon. As >et no guidance has been obtained 
from any superior Court but a number of cases decided at 
Quarter Sessions ( Kirk and Lambert Ltd v West Sussex As- 
sessmeni Committee (1938) 29, R and I T. 272, 308; Friary 
Holroyd and Healys Ltd v Surrey County (1939) 30, R. 
and I T 156 , Westall v Reading Rating Authority, Ibid., 
192, 208, 272 Hall and Woodhonse v South Dorset Assess- 
ment CnhimitUe , Ibid, 256, Bryan v East Sussex Assessment 
Committee ^1939) 31, R and I T 26) may be referred to 
as illustrative of the arguments and methods of valuation used 
and of decisions of these tribunals ” (VII Edn, pp 641-648 ) 
Goodwill of a Public House : “Really, ‘good will’ is a 
word”, said Cotton, L J, m Cooper v Metropolitan Board 
of Works (1883) 25 Ch D at p. 149, “of which few people 
understand the meaning”. Goodwill vanes m meaning with 
the character or nature of a business It is therefore pro- 
posed to deal with it at some length 

Rent is paid for facility afforded by the premises to 
make profits m trade and there is no such thing, says Ryde, 
as the abstract value of trade premises apart from the trade 
for which they are for can be) used “In some classes of 
business, where the trade has long been carried on m a profit- 
able manner in a particular house, and a new tenant comes 
in and continues to carry on the same business there, it is 
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found by experience that many, if not all, of the customers 
resort there as before. This is found so regularly to happen, 
that; it has become usual to pay a money value for it, which is 
- commonly called * goodwill ’. It may be that there may be 
a species of goodwill which may be the subject of bargain 
and sale, although not dependent on the business being carried 
on m any particular place : for instance, m the case of what 
are called quack medicines”. [Brett, J., m Llewellyn v. 
Rutherford (187 5) L. R 10 C R 469] 

Theoretically, says Boyle, the profit arising from the oc- 
cupation of a particular premises would appear to be that 
due to .the trade which would inevitably come to the premises 
under the most commonplace management ; while goodwill m 
zts strict sense would be a payment for some advantage or pro- 
fit surrendered from the occupier to a successor, and due to his 
personal reputation, influence or skill Of course, proper 
consideration, he adds, must m all cases be given to the faci- 
lities which the premises offer for the utilisation of those 
advantages 

Lord Hatherley defined the * goodwill ’ of a business as 
including “ every advantage — every positive advantage as con- 
trasted with the negative advantage of the late partner not 
carrying on the business himself — -that has been acquired by 
the old firm m carrying on its business, whether connected 
with the premises in Which the business was previously car- 
ried on, or with the name of the late firm, or with any other 
matter carrying with it the benefit of the business”. Good- 
will is often a combination of accidental circumstances, such 
as the existence and celebrity of the house, the skill and pros- 
perity of the old partners, or the prejudices and necessities 
of the customers. The word is sometimes used to express 
what is m the nature of a monopoly, for instance, the right of 
a company to supply a district with gas or water, or the ex- 
clusive right of holding a refreshment or other stall, or of 
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selling provisions to a gathering of people Such rights mav 
often be of considerable value and would have to be assessed 
on very different principles irom goodwill in the ordinary 
sense Goodwill does not usually appear as an asset m annual 
accounts ; although an asset of a partnership, yet if the part- 
nership continues, it is not an available asset in the sense that 
it can be drawn upon or can be turned into money or paid 
out to a retiring partner Sir George Jessel said that no one 
ever saw goodwill m merchants’ account as an asset. In Lord 
HerschelFs words, it is “to the advantage of the public that 
there should be free scope for the sale of the goodwill of a 
business or calling” (Gragg). 

Goodwill is of two kinds 1 1 ) sometimes, it is insepar- 
able from the premises where the business is carried on, the 
simplest instance being that of a public house ; the goodwill 
of a public house is, m Sir George Jessel’s words, “the habit 
of customers to resort to the house to drink ” ; or to adopt 
Lord Eldon’s phrase, “the probability that the old customers 
will resort to the old place ” The highest element m the value 
of the goodwill of a public house is the licence . If a public 
house is mortgaged, the mortgagee will become entitled to the 
licence and the goodwill, both of which are incident to the 
right of the possession of the premises. Therefore, although 
the goodwill of a man’s business is generally part of his 
personal estate, yet in the case of a public house and other 
businesses, where it is inseparable from the premises, the good- 
will cannot be separately valued or included as money’s worth 
in the property of any person other than the owner of the 
premises, and the person entitled to the possession of the 
premises is entitled to the goodwill The goodwill therefore , 
enhances the value of the real property , and may be the sole 
advantage attached to the possession of the premises Of 
course, the lessee of a public house may contract with the 
lessor that, on the expiration of the lease, the lessee shall be 
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entitled to receive a sum of money representing the value of 
the goodwill of the business, but without some such contract 
the lessee would not be entitled to one farthing of compensa- 
tion for goodwill which, being of the nature cf an appendage 
to the free-hold, passes on the expiration of the lease to the 
person entitled to the possession of the free-hold (11) Where 
goodwill t$ not attached to the premises , it is personal pro- 
perty and may be separately valued , or sold, or bequeathed 
In the case of a wholesale business, the value of the goodwill 
may vary greatly according to the nature of the business and 
of the bargain between vendor and vendee The name of a 
business may be the most valuable part of the goodwill ; the 
business will then be carried on under the names of persons 
who have long been dead, or have long ceased to have any- 
thing to do with it ; m other cases, what is valuable is the 
name of some article manufactured or sold, or the right to 
the benefit of the contracts which have been entered into by, 
say, employees of the business, preventing them from com- 
peting with their employers, or the right to trade-marks con 
nected with the business When the goodwill is sold, the vendee 
acquires the right to use the name of the business and the 
benefit of representing to the world that he is carrying on the 
very identical business that the vendor previously carried on , 
any trade-marks which the old business had go with the good- 
will, for a trade-mark cannot be separately assigned but passes 
to any one who acquires the right to manufacture or sell the 
particular merchandise to which the trade-mark has been 
assigned , the benefit of any restrictive covenants which the 
vendor of the goodwill or his predecessor has entered into for 
the purpose of limiting competition m the business would also 
pass along with the goodwill Goodwill is not a very tangible 
interest unless fortified by a special contract of the vendors 
not to carry on the same business in the neighbourhood, or 
unless connected with something of value like a trade-name 
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or trade-mark If the vendor of a goodwill sets up a rival 
business, he is not entitled to canvass the customers of the 
old firm, and may be restrained by injunction from soliciting 
a former customer of the old firm to continue to deal with the 
■ r or nc«. v, oca. v.. * _ 7- - - t e\ct *1 
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on, and the connection of the business may be of such a nature 
that it cannot be transferred , or a busmess may be one that 
has been so “ puffed ” that it has no solid connection, and its 
"goodwill has, therefore, no value The value of the goodwill 
will vary according also as the neighbourhood is improving or 
declining, or according to the likelihood of a strong competitor 
entermg the field , a local improvement may vastly improve 
or may mar any business. The style m which the busmess 
has been earned on is another point to consider. Some busi- 
nesses depend for their success on advertisement, while others 
jog entirely along without being pushed. A new busmess 
may make a “ dash ” and then suddenly decline, while an old 
business may go on for generations without material change. 
A steady busmess of the kind last mentioned, or a business 
which shows a gradual increase of profits, of course, comes 
highest in the order of value (i) Amongst businesses of the 
highest value should be placed well-established wholesale busi- 
nesses, which are chiefly conducted hy correspondence , well- 
established and well-connected newspapers or periodicals ; first 
class inns, hotels or refreshment rooms, the success of which 
is ensured by their position, and which need for their manage- 
ment only abilities of an average order Businesses which 
have a practical monopoly of some article belong to this class, 
as well as any business the success of which is not likely to 
vary much according to the character or abilities of the owner, 
and well-known businesses which have a reputation for a 
particular article (it) In the second class of businesses should 
be placed the ordinary jog-trot retail houses which have a good 
ready-money connection, and produce a steady income with 
no apparent likelihood of alteration (Hi) In the third class 
would come businesses which depend on credit or advertise- 
ment, and businesses which are entirely declining, either from 
bad management or insufficiency of capital, or other like 
causes ; businesses which may be improved by more efficient 
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control, or by the introduction of fresh capital (tv) In ike 
fourth class should be placed businesses which suffer or are 
likely to suffer greatly from competition, or from injury through 
change m the stream of traffic, or from other similar causes 
In this class should also be placed businesses which entirely 
depend upon the qualities or abilities of the person who has 
been carrying them on, such as, for example, a tailor’s business, 
the goodwill of which attaches not to the premises where the 
business has been carried on, but to the personal reputation 
which the tailor has made for himself ( Ibid). 

In practice the number of years’ purchase of the amount 
of the average net profits, on which the value of goodwill is 
calculated, varies from half a year to three years* In Mr. 
Allan’s valuable book on The Law Relating to Goodwill , it 
is stated that in medical practices the price of goodwill , when 
the vendor stipulates to introduce the purchaser and to abstain 
from competition, is usually estimated roughly at one and 
half years’ profits ; that the price of a solicitor's practice 
would be the same or perhaps less ; while the price of a share 
of legal or medical practice is generally two years’ purchase 
of the profits. Sometimes, when there are special circum- 
stances, goodwill fetches a “fancy price”. 

On the dissolution of the partnership for the publishing house 
of “Household Words” between the celebrated Charles Dickens 
and others, the goodwill which consisted merely m the right to use 
the name “ Household Words w was by order of the Court of 
Chancery put up for sale Charles Dickens had ceased to have 
any connection with the paper, but he thought it worth while to 
bid himself to prevent the right of using the name passing to any 
other person, and though if fie had not bid for himself the right 
would probably have sold for little or nothing, the result of his 
bidding was that the right was sold for £3,550 (I bid*). 

Businesses, says Ryde, may be roughly divided into three 
classes, viz , (1) those m which the profits depend entirely on 
personal skill and it is not necessary to the earning of the 
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profits that the business should be carried on m any parti- 
cular building , (2) those which depend entirely on the position 
of the premises m which they are carried on , and (3) those 
# which depend partly on personal skill, partly on the special 
position of the premises In the case of (Ij, the goodwill 
may be easily severed from the premises and may be taken 
from one house to another , and the possession of such a 
goodwill does not enhance the lent which the owner of it 
will pay In the case of (2), the goodwill cannot be severed 
from the premises ; an incoming tenant, without paying 
anything to the outgoing tenant for the goodwill of his busi- 
ness, will be able to appropriate the whole of it by com- 
ing into occupation. The goodwill in such cases is “ nothing 
more than the probability that the old customers will resort 
to the old place ”, it may be said to “ run with the land,” and 
if so it will increase the rent which the land commands In 
cases belonging to the third class, where the profits depend 
partly on personal skill and partly on the position of the 
premises, the term goodwill is generally used with reference 
to both kinds of profit The value of goodwill , if it is due 
to profits which depend on personal skill or qualifications of 
the occupier , will not affect the rent , but so far as it is de- 
pendent on the position of the premises it will affect the rent 
(VII Edn, p. 649). 

If the man who created the goodwill cannot carry it away 
to other premises but must leave it attached to the premises 
he is quitting, an incoming tenant (in the absence of any 
special arrangement) will secure the whole without paying 
for it, and will give a larger rent m consequence (Ibid, p 652). 

Any additional value of a hereditament, attributable to 
the goodwill attached to it as a going concern, may be treated 
as part of the value of the property for rating purposes But 
IK) account should be taken of personal goodwill such as is 
attached not to the premises but to the trade name or the 
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personality of the occupier No deduction for goodwill may 
be made from gross receipts m the \aluation of an under 
taking on the accounts fR & I T 32 Jan, 6, 1940, p. 3) 

What is the “ goodwill ” of a public house 9 “ If, for 

instance, there is a well-known public house, and from its 
position being well-known, people frequait it, the goodwill 
attaches to the house and adds to its value But tnere may 
be other kinds of goodwill attaching to phonal reputation 
which a man has made for himcclf. Of course that is a 
thing personal to the man who-e skill and whose name have 
acquired that goodwill” [Cotton, L J, m Cooper v. Metro- 
politan Board of Work s k 1883 j 25 Ch D p 479] 

To which class the goodwill of a public house belongs is 
purely a question of fact and m most cases the mam element 
m determining the value of the goodwill is the position of 
the premises rather than the personal capacity of the occupier. 
If the rating authouty find as a fact that the * goodwill ’ of 
a public house is wholly or m part attached to the premises, 
then it follows as a matter of law that the value of the good- 
will must be regarded as part of the value of premises and 
must be taken into account in estimating the gross value just 
as much as the existence of the licence (Ryde, VII Edn, p 
650) 

In Llewellyn v Rutherford (1875) 10 C P 456, the 
tenant of a public house (under a covenant m the lease) 
was to be paid for the goodwill on going out, and the question 
arose whether he was entitled to a sum of money paid by 
the incoming tenant as a premium for a new lease, and whe- 
ther the premium rfepresented the value of the goodwill or 
part of the value of the house itself as distinguished from the 
goodwill In effect the Court held that the goodwill was 
part of the value! of the house, as “the business was not in 
its nature capable of being to any appreciable extent trans- 
ferred to any other house in a different locality ” 
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Lord Coleridge, C J , said “ Here is "a public house, m which 
a thriving business is earned on, having attached to it that which 
has been variously described as "goodwill" — a thing which has an 
appreciable value and is every day bought and sold That good- 
will the tenant is about to forego In the absence of a stipulation 
to the contrary, it would be an increased value of premises, which 
on the tenant's going away would enure to the benefit of the land- 
lord he might let them for an increased rent, or he might obtain 
a premium/" 

In the case of a public house, for example, to which an 
incoming tenant brings a large private connection for the sale 
of wines to be consumed off the premises, “there can be no 
doubt”, says Boyle, “that such a connection would com- 
mand a considerable sum as goodwill, but it would appear to 
be unfair to take the profits of that connection into considera- 
tion m rating the premises to a greater extent than the faci- 
lities they offered for cellarage and perhaps speedy and eco- 
nomic delivery ” As Coleridge, J , said m Newmarket Rail 
Co v. St. Andrews , Cambridge (1854) “Money or money's 
worth should form part of the rateable value of land ; it is 
not enough that the occupier should receive it ; but it musr 
directly or indirectly spring out of and be part of the fruits 
of the occupation 

It is not necessary for the rating authority, says Ryde, to 
show that the goodwill would pass (as a matter of convey- 
ancing) under a lettmg of the premises For many things 
tend to increase rent and therefore the gross value which are 
not part of the demised premises and do not pass under the 
demise * because rent is regulated not by “ that which the 
lease conveys a legal title to”, but by “that which gives the 
lessee the means of doing or enjoying” [R v Grand Junction 
Rail Co. (1844) 4 Q B. p. 40] ; for example, proximity to 
a market or a railway affects the rent though neither be let 
to the tenant (VII Edn., p. 653). 

Ryde points out that the apparent conflict of judicial 
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opinion on the subject lies in the fact that “what 'goodwill* 
means must depend on the character and nature of the busi- 
ness to which it is attached”. [ Trego v. Hunt 1 1895) A. C. 
p 23 : in the judgments m this case, some attempts to give 
a definition of ‘goodwill’ are collected] 

Registered Clubs : 

In the case of registered clubs, there is no monopoly at- 
tached to the premises occupied as such and though intoxicat- 
ing liquors be supplied to members, the profits arising from 
such sale of drinks do not affect the rent or the rateable value 
of the premises “A dub has not to obtain a licence to oc- 
cupy premises and the action of the clerk who keeps the legis- 
ter is merely ministerial” [Lees v. Lone \ 1912) 2 KB. 
425] The registration which carries with it the right to sup- 
ply liquor to its members can be had for the asking, provided 
there is no question of misconduct or improper use of the 
premises In the case of public houses, on the contrary, the 
chances of getting a new licence are very remote and conse- 
quently there is a valuable monopoly attached to those pre- 
mises at which licences already exist The effect of this dif- 
ference is that m the valuation of premises occupied as a 
public house, their profit-earning capacity will affect their rent 
and rateable value, while in the case of a registered club no 
consideration is to be given to the possible profits arising from 
the sale of intoxicating liquors If a house, says Ryde, is by 
structural alterations or otherwise rendered specially suitable 
for a club, it may for that reason command a higher rent ; 
otherwise, the user of premises by a registered dub does not 
affect their rent [Metropolitan Water Board v Cherisey As- 
sessment Committee (1916) A C 337 per Lord Parker at P. 
363] 

In Newport v Pontllanf faith Constitutional Club ( 1924 b 
[Poor Law Officers’ Journal, 8th Feb P 36], the question was 
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whether a house used as a club could 6n that ground be as- 
sessed at a higher level than comparable houses The view 
of the Court was that the mere fact of such user was no justi- 
fication for a higher level of assessment, but that the special 
fitness of the house for use as a club was properly taken mto 
account, especially having legard to slight structural adapta- 
tion for that purpose (R. & L T 34, Sept 20, P. 362) 

In Barry West End Labour Club Ltd v Barry Assess- 
ment Committee (1932), before the King’s Bench Division, 
Lord Hewart, C J , m delivering judgment said * 

“,It is argued that although this is a club and adapted as 
a club by various alterations from being a dwelling house, the pro- 
per way to regard it for rateability is to consider a somewhat 
similar house not adapted for the purpose of a club, and to con- 
sider the cost of the alterations which have been or might be made 
and to take some percentage upon the cost ”, The argument, “ if 
I understand it, is that the true rateable value of this heredita- 
ment is not the value of the hereditament as it stands, but a rate- 
able value of a composite nature made up m part of a rateable 
value of a somewhat similar dwelling house plus a percentage 
upon structural alterations I think there is no warrant for that 
argument and the Court of Quarter Sessions rightly rejected it 
Mr. Justice Macnaghten sa.d “It was said that the premises m 
question had formerly been used as a private dwelling house, that 
they had at trifling cost been converted mto a social' and political 
club, and that to ascertain the rateable value of the premises as 
a club you ought to start with the basis of their value as a private 
dwelling house, and then add something to that value, which was 
not to be merely a percentage on the cost of the alterations, but 
was to be a figure which had some rather indefinite relation to the 
cost m question It seems to me that where a rateable heredita- 
ment is converted from one purpose to another, from a dwelling 
house into a club or mto a shop, or from a club or a shop into 
a dwelling house, the cost of effecting the alterations affords no 
evidence at all as to zuhat the value of the hereditament will be 
when altered An altered hereditament has been found, with the 
cost to the person who effected the alterations, to be worth less 
than the hereditament was before he effected the alterations. So, 
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too, very trifling expense may result m a great enhancement of 
the annual value of a hereditament . . It may be that clubs do 
make a profit by the sale of intoxicating liquor, and it may be 
that is the reason why they are prepared to pay a higher rent for 
premises and why a landlord would require a higher rent for pre- 
mises, but it is no more relevant to say that they are being rated 
upon the profit arising from the sale of intoxicating liquor, than it 
would be to say that, when a private dwelling house is converted 
into a shop, the shop-keeper is being rated on the profits he derives 
from carrying on his retail trade” The appeal was dismissed 
(Rating and Income Tax , May 14, 1932 j 

The decision in the Barry Labour Club Case was recently 
applied to a poor four-roomed house and shop, assessed at 
gross value £53, and which had been internally adapted as 
a club It was relet, furnished, for £260 per annum, mclusr e 
of rates A new gross value of £100 was sustained 

In Llynfi Valley Social Club v Bridgend A C f 1938 », 
R & I T, 56, the assessment on premises let for £40 per 
annum, and altered at a cost cf £40, was raised from gross 
value £30 to gross value £90 In supporting this figure, the 
valuer referred to membership, accounts and effective capital 
value, on which latter sum 7\ per cent was adopted 

It is here submitted that membership is irrelevant , being 
but a book entry Why value a permanent building by multi- 
plying a variable number by an arbitrary price ? In one 
port many fishermen are members of clubs They pay the 
membership fee of a shilling or two, have a few drinks, and 
may not visit the place agam for weeks on end In one in- 
stance, a large number of “ members ” had’ not even called for 
their cards It is only m a small rural area, where clubs 
are few, population stable, and outside interests negligible, 
that a price per member might be used— for comparative pur- 
poses. 

Areas were used as the basis of assessment m appeals by the 
Crossville Social Club and Mrs B M Woolley v Caernar - 
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vmshire A C. (1938), 29 R.&I. T *256. In the evidence 
it was asserted that 6s per square yard had been applied 
throughout the county 

In Bridge Social Club V. Pontypridd A C (1941), 34 
R. & I. T., 220, five old cottages, let together for £40, had 
been decorated and furnished at a cost between £600 and 
£700 Gross profits had risen from £3,129 to £5,905 during 
the three years ended 1940. A proposal to increase the gross 
value from £46 to £120 Was confirmed. 

Accounts were examined m Conservative Club v West- 
minster A. C, (1941), 34 R. & I. T., 171, when a reduction 
from gross value £8,500 to gross value £5,000 was granted. 
The blackout was admitted to be a “cause” of a fall in value 
In examining valuation data it is interesting to note that 
old and/or converted premises, primarily used for drinking 
and gaming, can command rents as high as some club-rooms 
which are part of bank and office buildings The rating au- 
thority cannot be blamed for assessing these “ mushroom ” 
clubs on their rents. They are often the subject of police 
raids, and if closed down will soon re-open, perhaps under 
another name, in a near-by street 

Facilities for entertainment are important A concert 
room or boxing ring will attract members, whose presence will 
be reflected in the bar takings The war has seriously affect- 
ed some clubs, and it is common to find a card or blliard 
room closed for the duration. Premises with bowling greens 
or miniature golf courses are not so badly hit as their mem- 
bers are mostly over military age 

Entrance fees and annual subscriptions are only useful 
as a guide to the class of club The assessment of the living 
quarters should present no difficulty 

Before treating the rent as gross value, it is advisable 
to inquire whether the landlord has any other interest in the 
dub. Recently a club lodged a proposal on the ground that 
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the rent had been reduced It transpired that the landlord 
was a bookmaker and the reduction m rent coincided with the 
landlord taking control of the betting in the club The appeal 
failed. Again, a trader let an empty shop to a club It was 
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frequently supported by weekly contributions, and it is felt 
that rating authorities should not take advantage of the firm’s 
consideration for its workers In 1938, the county valuer of 
Glamorgan reported that workmen’s institutes and social clubs 
were seldom assessed at their value, prices of IJd , Id and Jd. 
being applied to the ground, first and second floors 

Race Courses : 

“The case of a race course is an exceptional case, and 
therefore it is necessary to inquire what the tenant of a race 
course, intending to use it as a race course, could afford to 
give, m order to find out what he would be likely to give. 
A race course cannot be put into the same category as inhabit- 
ed houses” [Lord Esher , M R, in Dodds v Southshields 
(1895) 2 Q B, P 136] 

“ In the case of a race course, where you have not the same 
power of comparing one subject of rating with another, you 
must of necessity go into the question more minutely and 
find out what money can be made out of it ” Lord Halsbury, 
L C, in Cartwright v Sculcoates (1900) A C 150 

A race course cannot be established without a licence. 
Another race course would not be licensed m the same neigh- 
bourhood, even in the same city or district , the undertaking 
partakes therefore of the nature of a monopoly “ protected 
from competition by law” There is yet another kind of 
monopoly which must be considered, namely, that which con- 
sists m the business being so much a part of the hereditament 
occupied that it cannot be carried on elsewhere The value 
of these monopolies can be estimated only after reference to 
the results of the trading “ In the case of race courses, golf 
courses, bathing stations, etc, the monopoly of the trade is 
so connected with the occupation that it is difficult to separate 
them ; the trade is so much a part of the occupation that it 
cannot be carried on elsewhere” (Crew, X Edn., p 234). 
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In the case of race and golf courses, etc , the profits made 
are by the sale of permission to enter the pameuiar land used 
and are 4 incident to the occupation of the particular piece of 
land on which the races are held ’ f Kosher * 

In R v. V err all l 1876' IQ B 9,, the appellants refus- 
ed to produce their books to snow the profits made from the 
use of premises occupied as a race course Their witnesses 
admitted that they had not considered the profits made Tom 
the entrance money received, but had based their estimates 
on the value of the first cost of the land plus 10 per cent od 
the cost of constructing the grand rtand The Sessions would 
not allow the respondents to produce secondary evidence there- 
on, or allow’ the profits to be gone into It tvas held that the 
evidence was improperly rejected and that the books of the 
appellants were elements for the consideration of the Justices 
in arming at the \alue of the occupation for rating purposes , 
it was also held that the profits actually recened b\ the oc- 
cupier of a race course from the sale or tickets for the grand 
stand, etc , were to be taken into consideration in making the 
assessment 

In Sundown Park \ Epsom Union '1902,, Iht assessment ills 
b tstd on the r ent actually paid under a : tase but ‘this deci- 
sion did not reahy ignore the occupier's profits, for it wa= based 
on a rent v inch was fixed by persons who f oresamabl> j took the-e 
profits into account ” The ruing to be asccrtamed die yearly 
rent which may reasonably be expected ’he acti a* profits rnav be 
e idence ol that rent, but cannot oe betur evidence pa” a lent 
lCCcntlv fixed %uth the expectation foandea on experience « that 
the profits will continue 

When race courses are let for purposes other than racing, 
eg, grazing golf, cricket and football daring off-season the 
increased value of the land by sucii means runs, of course 
be taken into consideration <Ciew X Edn , p 236 

An outline of the assessment of the Bombay Race Course 
is given below 
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Race Course Assessment . * 

Racing m Bombay covers approximately live months of 
the year commencing in November It is necessary to know 
r the receipts obtained between 1st April and the commencing 
date in November and the expenditure estimated m respect 
of a race course open only five months per year A large 
standing establishment is obviously not required 

The rating year commences on the 1st April and the 
tenant must be presumed to have gone into occupation, after 
negotiating his lease, on the 1st April. 

The landlord is supposed to provide all the necessary build- 
ings and fixtures to carry on the business and not the tenant 
It is obvious that the land, which is built upon, increases m 
value if the building can be put to use. We are m fact bound 
to rate the land and buildings, and therefore those items such 
as pay-out building, luncheon room, tea house, etc , which are 
not tenant s capital The same applies to totalizator build- 
ings, but as regards the machinery in the totalizator buildings* 
it may be stated that in systems of arriving at a valuation 
based on profits, machinery has to be taken into consideration, 
for, if there were no such machinery, the actual profits could 
not be made In India machinery per se is excluded by sta- 
tute [Rangoon Electric Tramway and Supply Co Ltd, v 
Rangoon Municipality (1914) 124 Ind Cas 395-397]. 

In valuing the course, (1) Course fees and restaurant fees 
are not to be allowed as a deduction, because the fees in both 
cases are incident to the occupation of the land and an in- 
come from such occupation Restaurant fees being m fact 
rent and not mere fees charged, the portion rented should be 
excluded from the portion of the premises assessed on the pn> 

* Particulars of Tote machinery In the First Enclosure * 

Electrc machinery, electric installation, plant m engine room 
and fittings for machinery In the Second Enclosure * Machinery, 

“ Win ”, "Place 1 *. 
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fits basis, the restaurant rent being taken as the gross assess- 
ment oi the person ot the piemiscs actually let to the dubs 
and catereis, and the two assessments added tr» make the total 
assessment. 

(2; Licence Fees If the fees are payaole foi permission 
to conduct race meetings, thev am payable t>y the tenant and 
are allowable as a deduction , bat if they are payable for 
the premises to be let as a race couibv, thvA are payable by 
the landlord 

1 3) Cups and trophies bung lor the busint^ of racing, 
are an allowable deduction 

{4) Rent pmd Jm other premises ma> De allowed 

(5) Filling in expenses These, during the racing season, 
are the tenant’s liability and base to be allowed, as the soil 
is reclaimed and sinks , but tne fillmg-m required every year 
before the season for the hereditament to be kept m a state to 
command the rent is the landlord's duty The same consider- 
ations apply to the Track which has to be kept m a proper 
condition for horses to run on. 

(6) Totalisator royalty Since the totalisator income 
accrues to the tenant, and the royalty is to be paid out of the in- 
come, the royalty is an expense of the tenant and allowable 
as a deduction 

(7) Apprentice Jockey School : The Club has, under a 
condition of the licence, to provide facilities for the training 
of Indian Jockeys ; even if the licence is granted to the land- 
lord, it may be assumed that a similar condition will be in- 
cluded m the lettmg agreement , hence this expense is a tenant’s 
burden. 

(8) Eve Blood Stock Scheme Since this is also a condi- 
tion of the hcence, the expense will be the tenant’s burden 
and allowable as a deduction 

(9) Polo Tournaments These may be sponsored for mu- 
tual advantage, since their object is to foster public interest 
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in horses, without which there could be* no horse racing, and 
the landlord would not be able to let the premises In the 
result, half the expense will be the landlord’s burden and the 
other half the tenant's. 

(10) Bombay Course Motor expenses and electric 
charges : As the lorries may be partly used for purposes re- 
lating to the repairs and maintenance of the course, the cost 
of materials, of petrol and repairs during the off season will 
have to be disallowed 

(11) Bombay Course , other expenses The cost of main- 
tenance of horses and bullocks and of spares for mowers, trac- 
tors, and machine parts will have to be dealt with on the 
same footing as other expenditure for the repair and recon- 
ditioning ol the Track , these expenses will have to be allowed 
as a deduction 

f 12) Manure and garden expenses will be the landlord's 
burden, if the annual value of the premises is thereby increas- 
ed 

(13) Interest on Investments , Fixed Deposits and Cur- 
rent Accounts • Though the income under this head is earned 
outside the Club’s business, two points emerge for considera- 
tion . (a) The tenant’s loose or circulating capital, including 
that employed m the totahsators, is available for investment and 
is actually invested between the seasons (b) The tenant’s 
loose or circulating capital, including accrued profits, found sur- 
plus to immediate requirements, is available for mvestment and 
is, in fact, invested during seasons As the tenant is allowed 
interest on his capital as a deduction for rating purposes, 5 per 
cent, for hypothetical mvestment m Government securities, an 
adjustment has to be made m respect of a part of the interest 
actually earned ; as, otherwise, the allowance will have in effect 
been made twice 

(14) Secretarial and T otahsator expenses are apportion- 
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able between Bombay*' and Poona in proportion to the number 
of meetings held at each place 


(15 ) Totahsator Capita l 121 per cent is to be allowed 
on it , but this capital is employed m Bombay only for live 
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certamed, because the hypothetical tenant must provide suffi- 
cient capital to carry on the business until he receives enough 
money from that business to meet the current working ex- 
penses. The quantum of floating capital is always a question 
of fact Normally three months' expenses are allowed , but m 
the case of a race course operating only five months of the 
year, one or two months' may be adequate. 

Stakes . No expenditure will be required m this connec- 
tion until the first meeting, by which time probably the entry 
money will be sufficient to pay them No allowance is there- 
fore needed 

Totalisators The totalisator, though removable, is in- 
tended) for the better enjoyment of the premises and for mak- 
ing profits therein and must be treated as provided by the land- 
lord. [i? v. Southampton Dock Co (1851) 14 Q. B 587 , 
R V. North Staffordshire Rail Co (1860) 30 L J M. C. 
68 ] 

Manager's and staff salaries * 5/12 of the total amount. 

Temporary staff wages : One month’s will be reasonable, 
so that the figure will be 1/12 of the total amount 

Royalty : No sum will be necessary under this heading, 
as the royalty will be paid out of the earnings 

Sundries * say, 5/12ths of the total. 

Secretarial and wages : . . „ 5/12ths of the total. 

Expenses for meetings : „ l/12th of the total. 

General charges and Insurance : „ 5/12ths of the total. 

Totalisators : The case of Race course Betting Control 
Board Vj Middlesex and Sunbury , (1939) 31 R & I. T. 56, 
which is not to be earned to the High Court, affords an 
interesting example of the interaction of statutory provisions 
and the profits basis of assessment . It was argued on behalf 
of the Betting Control Board that the profits basis of valuation 
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was inapplicable to a totalisator mainly for two reasons The 
first was that by statute there was virtually only one possible 
tenant, and that the value of the hereaitament should be fixed 
m the light of tins provision Such a contention is very diffi- 
cult to reconcile with long-standing decisions in rating law. 
It was pointed out by counsel for the Assessment Committee 
that the case was not readily distinguishable from that of sta- 
tutory undertakings, of which the owners ha\e always been, 
and must m law be, looked at as possible tenant* [Railway 
Assessment Authority v. Southern Railway (1936; 24 R, & 
I. F. 52, H L, f . Moreover, it is a general legal rule that an 
owner must be looked at as a possible hypothetical tenant of 
a hereditament, (even if he 1 * legally precluded from being m 
the position of a tenant .and whether or not he is m fact m 
occupation [London \ Enth (1893; A C 562, Davits \ Seis - 
don (1908; A C 315] 

Tne legal principle on which these decisions are based is 
apparently that no account may be taken of any effective 
statutory prohibition on a person’s being a tenant, and that sta- 
tutory provisions governing the actual holding of a heredita- 
ment must be ignored In other words, it must be assumed 
that it is let freely by an owner desiring the highest rent he can 
obtain from it and that any person can be looked at as a possi- 
ble tenant anxious to take it from such an owner. 

Statutory Relationship of Parties : — A second point made 
cm behalf of the Betting Control Board was that the race course 
management derived a special advantage from the presence 
of the totalisator and that in consequence it would not be m 
a position to exact the highest possible rent from the Betting 
Control Board and would be content to receive a percentage 
on the cost of the construction of it as rent. Actually the 
Court found that there was no evidence of any substantial be- 
nefit accruing to the owner from the presence of the totalisator, 
so that this point ceased to be of any account. On two grounds, 
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however, it would seem to have been ^unsound In the first 
place it is based upon a presumption that the actual owner is 
necessarily the hypothetical landlord, whereas it would seem 
that some other person should be taken as such landlord if 
he would exact a larger rent for it [ Robinson Bros v Chester- 
le-Street (1938, 28 R & I T 197 H L ]. Secondly, if a spe- 
cial additional benefit would accrue to the landlord from the 
occupation of the hereditament, such benefit must be taken 
into account as accruing to its occupier and, if necessary, the 
landlord must be looked at as the hypothetical tenant [Davies 
v Seisdon and Robinson Bros, v Chester-leStreet, supra ] Ac- 
tually, it was conceded on behalf of the Retting Control Board 
that the race course management might be looked at as die 
hypothetical tenant, but it was urged that the Board would 
not give any rent for the totalisator, because by statute it 
would be bound to hand over all receipts to the Betting Con- 
trol Board who would reimburse its expenses It was argued 
that this enactment constituted a statutory restriction on pro- 
fits In point of fact, however, it is clear that the statute dbes 
not preclude the making of a profit out of the hereditament 
when m the occupation of the race course management Its 
effect is merely to ensure that the profit made shall accrue 
to the Betting Control Board and not to the race course man- 
agement In other words, it is a restriction on the disposal of 
profit and not on the earning of it, and the argument used 
would lead to a decision directly opposite to that asked for 
On all questions of law, therefore, the Assessment Committee 
succeeded, and the Court held that the profits basis was the 
proper one It fixed the tenant’s share at 50 per cent, of the 
gross receipts (in spite of) the fact that both sides gave evi- 
dence that a proper percentage was 20 per cent But there 
are strong grounds for urgmg a low percentage under the 
decision m St Asaph v Umhaiadr-yn-Mochnant (1897) 
1 Q. B 511, (R. & I T 33, Oct 19, 1940, pp 226-227) 
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Golf Courses : * 

In Edinburgh Parish Council \ Leith ( 1912 1 S C S12, 
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(4) Depreciation on Development r 


and Contingency Reserve In- 
vestment . Rs 

<5; Depreciation Fund * — 

\2l) Building R s 

* bj Ground 

(c) Implements „ 


Total of items 1 to 5 . R s . 

Total working expenses 

(6) Excess of Income over Ex- 
penditure . . . . 

Less — (1) Tenant’s share at 12J% 
on Tenant’s Capital 

(a) Implements . r s 

(b) Furmture 

* » 

(cj Stock on hand 
(dj Contingencies to the ex- 
tent of l/3rd of the 
amount spent Rs 


Total Rs at 12|% Rs 


Rs. 

(2) Tenant’s Rates and Taxes 

(a) Water Tax . . R s . 

(b) Halalkhor Tax 


Rs. 


Gross Value Rs. 
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Statutable Deductions ^ 

Less 10%, vide Section 154 of the Municipal Act Rs„ 

Rateable Value Rs. 

Cinema Theatres 

There are four methods of valuing cinemas for purposes 
of rating : ( 1 ) Rentals ( per seat basis * , 1 2 > a percentage 

on gross takings , (3) actual accounts t and ' 1 * a percent- 
age on structural cost Comparatively, few valuers to- 
day Iwould advocate the adoption, at least alone, of 
the contractor’s test Valuation on accounts is larger- 
discounted on account of the well-known vagaries oi 
actual occupiers, the hypothetical nature of any esti- 
mate of the tenant’s share and the difficulty of tm Rating 
Authorities m obtaining particulars The convenient sub- 
stitute of an estimate of standard takings and expenses from 
actual capacity and charges is liable to be regarded with sus- 
picion by Quarter Sessions, because it depends too much on 
that too flexible factor, the experience of the qualified sur- 
veyor By contrast with these methods, that by reference to 
seating taken m conjunction with actual rents of other cinemas 
is simple and convincing as evidence, and has proved very 
effective m practice. 

In many districts there are no cinemas actually let In 
such cases, valuation on gross takings is perhaps the most 
reliable method This is frequently regarded as merely a vari- 
ant of the accounts method, but inferior to a valuation which 
also takes expenses into account But it is most valuable 
when directly related to actual rentals Thus m one case 
evidence was given of an interesting analysis of rents, -which 
suggested that suitable percentages to be applied to gross 
takings were for towns of 20,000 to 30,000 population, 6 
per cent ; 10,000 to 20,000, 5 per cent , and under 10,000, 4 
per cent (R. & I T Sep 23, 1935, P 166) 
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As to the method of valuation on the basis of gross tak- 
ings or the value of a full house, “ the relevancy of this figure 
is that it reflects two important elements m the valuation . 
the seating accommodation of the picture house and the average 
value of a seat in it, and accordingly, the number of full 
houses m the valuation may be regarded as a suitable stand- 
ard of comparison It may be pointed out, however, that a 
very large seating accommodation is, under some circumstances, 
a disadvantage, because it might be more difficult to get a full 
house there than it would be m a picture house with less 
accommodation Again, while the nature of the locality is 
usually reflected m the average price of a seat, it may be 
necessary to consider the local situation of a picture house 
from other aspects’' (Lord Fleming in George Green Ltd v. 
Assessor for Scotland , m the Rating of Glasgow Cinemas before 
Lord Fleming, Lord Russell and Lord Keith (R & IT, April 
22, 1944, PP 131-132) 

In regard to the method of valuation on accounts , profits 
depend on the film being shown, and not on the type of the 
house , one of the causes of increased drawings is that the 
means of spending is now restricted, but as cinemas are not 
monopolies, this factor should be ignored In some towns 
there is a large floating population, a proportion being young 
people away from home who depend on the cinema for their 
entertainment 

“ It is, however, well recognised that with most cinemas, 
valuation on accounts is the only practical method ” (R & 
LT., June 29, 1940, P 403) It may be added that “ ordinary 
expenses of a cinema excluding rates may be m the neighbour- 
hood of 75 per cent of the gross receipts, of which 45 per 
cent, may be accounted for by film hire and the remainder 
by ordinary working expenses ” (R & I T. August 12, 1939, 
P. 113). 

Theatre rentals depend upon a variety of factors, viz., at- 
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tractions available, constancy of the supply of pictures, their 
cost and the strength of their appeal, competitive attractions 
in opposition to theatres, location of the theatre, audiences 
that can be drawn, parking facilities, traffic facilities, and 
habits of the people m the territory which the theatre is in- 
tended to serve 
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Cinema Fixtures *— One of the pfoblems of valuation of 
cinemas on the rental or accounts basis is the treatment of 
seating , equipment and furnishings The general rule laid acwn 
in decided cases is that all those things found on a heredita- 
ment which would pass to a tenant on a yearly tenancy must 
be regarded as landlords fixtures whether m tact they belong 
to the landlord or the tenant [R v Lee (1866) 1 QB 241 , 
Tyne Boiler Works v Longbenton (1886) 18 QBD 81)]. 
And it has, of course, been decided that seating is part of 
a theatre for the purposes of a mortgage. ( Vaudeville Electric 
Cinema v Munset (1923 ) 2 Ch. 74 In his “Handbook on 
the Rating of Cinemas ”, Mr Alan D Daly, F S I , remarks 
that “ it is certainly not the general practice for a cinema to 
be let without the seats, although I have met with the propo- 
sition ,T And he adds : “ The seat m a cmema is primarily a 
place to render the cinema fit for occupation it is hardly 
credible that after inspection of premises with seats installed 
the seats would not pass on demise.” These remarks put the 
case in a nutshell, and it is not easy to see the answer to them 
Mr Daly goes even further than this, and suggests that fur- 
nishings, carpets, etc, are rateable, since “a cinema is not a 
cmema without equipment, and it should be part and parcel 
of the whole property * m being \ as such chattels are annexed 
to the property Probably most valuers would feel difficulty 
in treating carpets and curtains requiring constant replace- 
ment as part of the hereditament, though a great deal may 
perhaps depend on the degree of attachment, and still more 
possibly on whether it is the usual practice to let cmemas as 
so equipped or not To treat them as part of the heiedita- 
ment -Vould certainly arouse acute controversy, for the cost 
of replacement would become part of the repairs to the here- 
ditament represented by the statutory deduction from gross 
receipts to rateable value and would cease to be an expense 
to be deducted from gross receipts m a valuation on the ac- 
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counts Electric signs* and Neon signs are, of course, rateable 
under the Advertising Stations (Rating) Act, 1889. 

“ The view that cinema seats are rateable is sometimes 
questioned on the ground that the seats in a cinema are cap- 
able of being removed “without the least injury to the fabric 
of the building or to themselves”, and the “object and purpose 
of the annexation” is “not to improve the inheritance but 
merely to render” the seats “steadier and more capable of 
convenient use as chattels” Therefore “they do not become 
fixtures or part of the free-hold, any moie than a carpet would 
be which is attached to the floor by nails for the purpose of 
keeping it stretched out” I vide WoodfalFs “Law of Landlord 
and Tenant ”, 23rd edition, page 803) We venture to suggest 
that the phrase “object and purpose of annexation” does not 
mean the object and purpose for which the “seats” were 
brought on to the premises, and that to achieve uniformity 
in the principles and practice of valuation for rating, it is 
not nght to distinguish between instances where the seats may 
be held by the occupier on a simple hire agreement, and the 
instances where the seats are the absolute property of the oc- 
cupier, or, may become so 

“There are three answers to this suggestion In the first 
place, the primary object of attachment is surely the render- 
ing of the cinema fit for use as a cinema and not to facilitate 
the better enjoyment of the seat. Secondly, the test laid down 
in such a case is whether the seats would pass to a tenant 
on a demise of the premises ( R . v. Lee (1866) L. R 1 Q B. 
241, Tyne Boiler Works Co. v. Longhenton (1886) 18 Q B 
D. 81), and it is hardly credible that such a demise, agreed to 
after inspection of the premises with the seats installed, w r culd 
not carry them with it Finally, it has been expressly held 
that all fixtures are rateable independently of whether there 
is a right of removal in the particular case [cf the cases cited 
supra , and Kirby v. Hunslet (1906) A. C 43] This chain of 

23 
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cases must be explained away before any view directly oppos- 
ed to them can be seriously entertained. 

‘‘The law of rating has never distinguished between two 
, similar properties merely because one of them does not be- 
long to the owner of the freehold. But the rateability of seat- 
ing m a theatre would appear to be clearly established. In 
Vaudeville Electric Cinema Ltd. v. Munset (1923) 2 Ch. 74 
and Lyon v. London City and Midland Bank (1903) 2 K. B. 
135, it was merely decided that the seats were fixtures which 
might or might not be removable according to the special cir- 
cumstances of attachment. And it has been laid down con- 
clusively that all fixtures, irrespective of their actual remov- 
ability, are rateable [R. v. Lee (1866) L R 1 Q B 241 ; 
Tyne Boiler Co. v. Tynemouth (1886) 18 Q. B D 81, C. A ; 
Kirby v. Hunslet (1906) A. C. 43, H L.”] 

“ It is also contended! that there is an inconsistency in treat- 
ing seats as fixtures and also as chattels capable of giving rise 
to beneficial occupation But as pointed out by the Court of 
Appeal In T otvnley Mill Co v. Oldham ( 1936 ) 24 R & I T 
3, 15, the Courts have not always been strictly logical m their 
interpretation of the law, partly no doubt m this case on ac- 
count of the dual nature of fixtures, which may be the land- 
lord’s or the tenant’s according to circumstances And as the 
decision of the House of Lords in Townley Mill Co v Oldham 
(1937) 26 R & I. T 20, was based on the interpretation of 
Sec 24 (1) of the Rating and Valuation Act, 1925, and as it 
expressly left untouched, and might even, from acceptance of 
the principle as modified by the new enactment, be said to have 
impliedly affirmed, the old decision in Staley v. Castleton (1864) 
33 L J. M. C. 178, that case is still the authority on this point. 

“A more difficult problem is that of the mechanical equip- 
ment of the cinema. The organ , the screen and frame, the sound 
installation, the projectors, switchboards , lanterns and spot 



PROFITS AS THE BASIS OF ASSESSMENT (cOfltd ) 355 


lights , and the rectifiers would have been treated as part of ths 
hereditament before the Rating and Valuation Act, 1925 But ' 
by Sec, 24 ot that Act “no account may be taken of the value 
o i any plant or machinery m or on the hereditament'*, unless 
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ts based on a percentage of gross takings or on seating capa- 
city . 

Valuation of Cinemas in Glasgow . The City Assessor of 
.Glasgow undertook in 1935 a general re-valuation of all the 
picture houses m the city They numbered 96, of which 10 
were let and 86 were owner-occupied The method adopted 
in arriving at valuations was a new one. He divided the city 
into seven areas, calculated roughly the population of each 
area and found what relation that bore to the seating capa- 
cities of the picture houses in that area. That enabled him 
to appreciate the extent of the competition between the pic- 
ture houses in that particular district. He then considered 
the factors of the size, age, construction and general amenities 
of each picture house He made allowances for houses which 
were too small, and for houses which were so large that they 
could not often be filled Further allowances were made for 
out-of-date construction Amenities such as car parks in the 
case of suburban houses and tea rooms were taken into ac- 
count. Where tea rooms entered from the street, or were 
largely used by the general public, they were treated as sub- 
jects apart from the picture houses and separately entered in 
the Valuation Roll, but where they were merely adjuncts of 
the picture houses used mainly by the patrons, they were 
treated as parts of the picture houses and corresponding in- 
creases made in the valuations 

In the context of these facts, the Assessor proceeded to cal- 
culate the valuation of each picture house, not on an arbi- 
trary allocation of so many shillings per seat, but on a basis 
of the potential drawing capacity of the house For this 
method, the factors of seating capacity and the value of one 
full house were of great importance The rents actually ob- 
tained for let houses afforded a valuable guide as to the num- 
ber of full houses which a tenant could be expected to con- 
tribute to rent. The rents paid varied greatly according to 
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the situations and sizes of the subjects, the highest in terms 
of full houses being St. Enoch Picture House in Argyle Street, 
a small and easily filled picture house m one of the city’s 
busiest thoroughfares, and the lowest the Scenic Picture House^ 
an old building m Paisley Road, on the outskirts of the city. 
From the data afforded to him by the let houses and from 
the knowledge which his experience had given him, the Asses- 
sor worked cut a kind of sliding scale which he applied to the 
subjects to be valued For example, m the case of most suburb- 
an picture houses, the valuations were calculated on bases 
of from 15 to 18 full houses, the variations being due to con- 
siderations of size, condition, situation, prices charged and 
amount of competition. The factor of rate per seat was then 
used as a check m comparing one valuation with another In 
a few T cases of suburban houses, the Assessor had been furnish- 
ed with the figures of drawings, which he used as a further 
check, as his experience had shown him that for such subjects 
where attendances tend to be steady over a long period, a fair 
valuation was from 8 to 10 per cent of the gross drawings . 

But though he used actual drawings as a check, the Asses- 
sor m all cases based his calculations initially not on actual 
drawings but on potential drawings He endeavoured to eli- 
minate the personal element Drawings depend to a very great 
extent on the ability of the management to obtain the nght 
pictuics A proprietor owning only one picture house may 
thus be at a disadvantage with a rival who owns two or three, 
although his picture house, by its size, situation, and construc- 
tion may be much more valuable from the point of view of 
a hypothetical tenant The Assessor assumed as a hypothe- 
tical tenant one who had control over more than one picture 
house In valuing the picture houses m the centre of the 
city the Assessor applied the same method, with some slight 
modifications due to differences between such picture houses 
and suburban houses. The population factor , for example, 
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does not enter into the valuation of the picture houses in the 
centre of the city 

The result of the re-valuation of the picture houses on the 
r basis described was that in a number of cases reductions were 
made, whilst m others increases, sometimes substantial, were 
made. In 25 cases it was not found necessary to make any 
changes. The Assessor was able to adjust almost all of the 
valuations, leaving only a few appeals to be dealt with by the 
Burgh Valuation Committee 

A list of picture houses m or near the centre of the city of 
Glasgow with various particulars which are of interest as explain- 
ing the method of valuation used will be found on the next page 

Paramount Theatre ( Glasgow ) Ltd. v Glasgow City As- 
sessor : The Paramount Theatre was opened to the public on 
31st December, 1934. In fixing its valuation, the Assessor 
took into consideration its size, situation, modem construc- 
tion, the prices of the seats and the comparisons afforded by 
the let picture houses m or near the centre of the city and by 
the valuations of the other picture houses which had been 
satisfactorily adjusted. A distinction had to be made between 
a house built for sound apparatus and a house simply con- 
verted to sound apparatus The Paramount is seated for 
2,792 persons : 1,760 m the stalls and 1,032 m the balcony 
In addition to the usual equipment of a picture house there 
are a spacious stage and dressing rooms The stage is used 
for the presentation of variety turns as part of the pro- 
gramme, to permit of which a theatre licence was obtained 
for the buildings, the Appellants undertaking not to supply 
alcoholic liquors No other picture house m the centre of the 
city shows variety turns These variety turns cost more than 
films There is very little waiting room accommodation. 
Queues for the most part stand on the streets outside 

The Assessor noted that for the Grand Picture House, 
which though not far from the centre of the city is not m it 
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and is not one of the principal picture Souses, a rent was paid 
representing 42 full houses, and that for Cranston's Picture 
House, which like the Paramount, is situated m Renfield street, 
P and is a city picture house, though a small one, the rent re- 
presented 436 full houses He reached the conclusion that 
a fair rental for the cinema would be the equivalent of 45 full 
houses at ordinary evening prices The value of one full house 
is £223. The result of the multiplication was a figure of 
£10,075 which the Assessor rounded off to £10,000, or the 
equivalent of 4484 full houses. This valuation results m a 
rate per seat of 71 63 shillings, which is considerably higher 
than the rate for any other picture house. This, however, is 
the result of the fact that the average price of the seats m 
the Paramount is considerably higher than that obtaining in 
any other picture house, and that the value of one full house 
is very much greater than m the case of any picture house. 
The Assessor assumed as a hypothetical tenant one who had 
control over more than one picture house 

The appellants proposed a valuation of £7,000 represent- 
ing a rate per seat of 45*56 shillings They based their appeal 
on the ground that the valuation proposed by the Assessor 
brought out a rate per seat far m excess of what was reason- 
able They did not attempt to deal with the question from the 
angle of potential drawing capacity 

The assessor proceeded, inter aha, upon a basis of com- 
parison ; he also referred to capital value of the site and 
buildings, to the percentage on the potential revenue value 
of the cinema represented by the annual value estimated and 
to the “full house” basis. Held (dismissing the appeal); That 
the Valuation Committee were correct m affirming the valua- 
tion. Lord Hunter said “ It is explained m the case that the 
Assessor has made a new valuation of all the cinema houses 
and theatres in Glasgow . because of what appeared to him 
to be certain anomalies in connection with the comparative 
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value attached to the* different picture houses which appeared 
m the Roll. As I understand the Appellant's argument, they 
say the proper way to value such a subject is to consider the 
seating accommodation and then to arrive at the annual value ^ 
by taking the average value per seat So far as I know, this 
Court has never approved of that as a method of valuation 
and should very much deplore the approval of such a method 
of valuation. It is manifest that in certain theatres the seating 
accommodation may be far m excess of what are the require- 
ments of the theatre and may be such that it is impossible for 
the tenant taking the house to. expect to get it filled 

“The attack was concentrated largely upon this, that m 
this case it is stated that the Assessor has not proceeded upon 
what is called an arbitrary valuation of so many shillings pei 
seat but on the total drawings After all, what the Assessor 
has got to do is to take into consideration all the aspects of 
the case, and with them all before him, he has to consider the 
seating accommodation and the particular class of building, he 
has to fix the sum a tenant might be expected to give. For 
that matter, he has got to fix the sum at which the landlord 
might be expected to let the premises, because when you have 
owner-occupied premises, you have not only a hypothetical 
tenant, but also a hypothetical landlord And where a large 
expenditure has been made upon the property, it is not un- 
reasonable that the landlord should expect something m the 
nature of a fair return on the expenditure he has made upon 
the property 

“Of course, with a case like this, the Court has never said 
that you must proceed on the revenue principle or the prin- 
ciple known as the contractor’s principle As far as possible, 
you must proceed upon the principle of comparison That is 
how the Assessor proceeded here He compared this house 
— the newest m Glasgow — with other picture houses in the neigh- 
bourhood. He considered the advantages the house had "with 
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the modern equipment of buildings over € the others, and having 
done so, he fixed the value, no doubt substantially higher than 
the value that was put upon any of the others. The Valua- 
tion Committee say that in their opinion the relative value 
of this picture house compared to the value affixed to other 
similar buildings m Glasgow is a fair value Now if that 
is the method adopted by the Assessor, nothing has been sug- 
gested that would entitle us to say that the Committee have 
gone radically wrong, or that some other set of figures must 
be substituted 

“ What are the facts 7 We have it stated that the site 
was purchased for £1,00,000 after it had been purchased for 
£130,000 And after it had been purchased at that figure, 
the site alone was let at £14,500 per annum The buildings 
the appellants erected on the site are said by the Assessor to 
have caused an expenditure of something like £100,000. The 
Appellants admit a figure of £74,000 But even if it is the 
latter sum and you look for a reasonable return upon it, you 
cannot say that a return of £10,000 is anything more than 
a landlord would expect to get on making an expenditure of 
that sort. Nor, on the other hand, can you say that a tenant 
looking to the whdle situation, if he thought it was worth his 
while to put up a building of this sort, or to rent a building 
of this sort, would expect to pay anything less than £10, (XX). 
On these grounds I think the Appeal fails and that it should 
be refused ” Lord Fleming agreed with the result at which 
Lord Hunter had arrived (Lands Valuation Appeal Court) ; 
(R & I T. } 11th April, 1936) 

Gaumont- British Picture Corporation Ltd v Central 
Middlesex Assessment Committee Middlesex Quarter Ses- 
sions : (Before St J G Micklethwait, K C, and other 
Justices) The premises under appeal were the Queen’s Hall 
Cinema, Cricklewood, built in 1921 and did not offer 
the luxuries of a super cinema ; they had an auditorium 
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with balcony containing 2,006 seats, and- a cafe. There was 
also a car park for 250 cars, for which no charge was made, 
but the appellants paid £300 per annum. A ground rent of 
£510 was paid for this hereditament. The total receipts ^ 
at 31st March, 1931, were £35,829, while at 31st March, 
1934, they had, dropped to £25,852 The premises were not 
let at a rent. The appellants alleged that there 
had been a great increase m competition m recent years owing 
to some five modern and better cinemas being erected in the 
district : The Orpheus, the Lido, the Regal, the Ambassador 
and the re-built Ionic The assessment appealed against 

represented 17 shillings per seat for the theatre, or 18 shillings 
and 6d with cafe, which the appellants contend- 

ed was too high a basis, they also contended that having 
regard to the receipts of £26,000, no tenant would pay as rent 
the amount of the assessment, and that the true gross and 
rateable values did not exceed £1,710 and £1,430 respectively 
It was contended on behalf of the appellants that the 
price per seat of the Queen’s Hall built in 1919 was 22s— 2d 
gross value, as compared with the Ambassador at 26s— 5d 
gross value, the Lido at 17s — 6 d and the Ritz at 19^—3^, 
that the Orpheus really could hardly be compared with the 
Queen’s Hall, as it was an absolutely first class cmema ; it was 
assessed at a seat value of 22s — 6d That when dealing with 
cinemas, rents were not necessarily a fair and correct test, 
because a large distributing company might be willing to pay 
a most swollen rent in order to get a house in which to show 
its films It could thus make a certain amount of profit in 
two ways, namely, by the ordinary receipts from the sale of 
seats and also its profits from distributing a certain amount 
of films, for the distribution of which it had the sole rights 
For this reason the higher rent paid perhaps by a large dis- 
tributing company in order to obtain what amounted to a 
“tie” was deceptive and not in many cases the best basis for 
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assessment Further, rents usually included seats, talking 
apparatus and! many other extraneous items That one method 
o! checking the valuation of a cinema was to take a percentage 
of estimated receipts The receipts were estimated at £104- 
10s per full house and the fillings at five per week gave 
£26,000 a year, which was more than the actual receipts On 
this figure of estimated receipts (£26,000), 5 per cent, was 
taken because of the 14 of the cinemas in Middlesex, the rent 
found represented about 4 8 of the receipts ; this percentage 
was found to apply pretty well all over the country. That 
the present appellants owned about 200 cinemas up and down 
the country The other rival concern was the Associated 
British Cinemas Ltd These two had large producing interests 
as well, and therefore stood m a rather different position to 
other tenants. 

For the respondents it was contended that cinemas ought 
to be rated on the same basis as other ordinary hereditaments 
capable of being imagined reasonably with an hypothetical 
tenancy The appellant had compared his assessment with many 
other cinemas and tried to show that this was too high in 
comparison To do that and escape the rules laid down m 
the Ladies Hosiery case [Ladies Hosiery and Underwear Co 
v. West Middlesex A C (1932) 2 KB 679, the appellant 
must show that the assessments of other cinemas were correct. 
The fact that the authority had assessed them at a certain 
figure did not necessarily mean that the figure was correct. 
The fact that there was much speculation in the cinema trade 
did not seem to matter very much , for even if speculation 
did cause higher rents, nevertheless those higher rents 
were an actual and existing fact On the evidence, this cinema 
could not complain of an assessment including the cafe of 
18s — 6d per seat and the appellant's claim to be assessed at 
14$ — 3 d was impossible Actual receipts were a most un- 
reliable factor owing to the personality of the lessee The appeal 
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was dismissed with costs (R. & I T March 9, 1935) 

In Bombay City, the method of assessment on the basis 
of a percentage on gross takings, adopted by the Municipality 
in the case of the Regal Cinema (a first class theatre, with 
modern amenities of a car park, etc,) received the approval 
of the High Court, m The Globe Theatres Lid v The Chief 
Judge of the Small Causes Court and Others , in Misc Suit 
No 117 of 1945, {infra), and-' was as follows . 

First ascertain the full-house-capacity income 
This was admitted to be Rs 1,107 
Next ascertain m number of shows held m a year This 
was admitted to be 1,147 

Then calculate the full-house-capacity income for the whole 
year by multiplying one full show income with the total num- 
ber of shows viz 1,107X1,147=12,69,729 

Leaving 47% for loss on account of vacant seats, half- 
rates, if any, m the case of children, the estimated gross in- 
come per year was estimated at Rs 12,69,729 X 53% =60,72,956. 

7J p c on this amount was considered to be the net rate- 
able value viz Rs 50,470 

To this was added the rateable value of shops separately 
let 

Rent Rs 1,170 & Rateable Value Rs 11,910. 

Total Rateable Value, Rs 62,380 net p a 
In The Globe Theatres Ltd . v The Chief Judge of Small Causes 
Court & Others ( Misc. Suit No ITT of 1945)' in the High Court of 
Bombay, Sir Hanlal Kama, J , m the course of his judgment, said : 
“ Up to the official year 1942-1943, the rateable value was fixed at 
Rs 30,550 For the year 1943-44, the Municipality raised the rate- 
able value to Rs 50,470 This was arrived at on the footing of the 
estimated gross takings, having regard to the seating capacity of the 
theatre Several other cinemas were similarly assessed The peti- 
tioners, being dissatisfied with the assessment made by the Muni- 
cipality, appealed to the Chief Judge of the Small Causes Court 
under Sec 127 of the Municipal Act Other cinema owners, who 
were the proprietors of the buildings m which their cinemas were 
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run, also filed similar appeals, and all of them were disposed of by 
the Chief Judge by one judgment. The petitioners’ contention was 
that, in arriving at the rateable value, the Municipality had acted 
contrary to law as found in the Municipal Act and m disregard 
t of other laws for the time being in force It is contended in the 
petition that any other method of assessment is illegal and results 
m an arbitrary tax not sanctioned by the law The petition is 
filed for obtaining from the Court a wnt of Certiorari to quash the 
order of the Chief Judge of the Small Causes Court who confirmed 
the rateable value fixed by the Municipality ” 

After considering various authorities dealing with the circum- 
stances m which a writ of Certiorari may issue, the Judge referred 
to Sec. 140 (c) and Sec 154 (1) of the City of Bombay Municipal 
Act , and said . “ Reading these two provisions together, the 
scheme appears to be that, in order to get the rateable value re- 
quired by Sec 140 (c), the Municipality must first take into con- 
sideration at what amount the land or building might reasonably 
be expected to let from year to year. The next point to consider 
is the argument of the landlord that the tenant might be willing 
to pay the rent but he himself have to incur expenses for repairs, 
insurance, etc, For this, instead of allowing discussion and proof 
of \anous items, the Legislature has fixed a ten per cent, reduc- 
tion This having been done, the rateable value within the mean- 
ing of Sec 140 (c) is arrived at It is therefore first necessary fot 

the Municipality or the Chief Judge to consider for what amount 
the land or building may reasonably be expected to let from year 
to year The expression “ annual letting value ” was construed by 
Lord Halsbury in Cartwnght v Sculcoates Union (1899) 1 QB 
667, at 673 in these terms * “ The problem is to ascertain, according 
to the statute, what a tenant from year to year might reasonably 
be expected to give as rent For the solution of that problem it 
appears to me that apart from the decisions all that could re- 
asonably affect the mind of the intending tenant ought to be con- 
sidered ” 

“ It is recognised that m the case of land or building which 

is let to a tenant, the actual rent is; not necessarily the criterion. 

In the same way, if the premises were occupied by the owner him- 
self, that does not prevent the property from having an annual 
lettmg value In the normal course, where instances are available 
md there is no great diversity in the character and user of the 
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premises, a comparison *of the rents of adjoining buildings is ac- 
cepted as a useful guide, but when such evidence is eithei not 
available or considered unreliable, the problem for taxing autho- 
rities has to be faced and solved otherwise In such a case, the 
question arises what alternative method can be relied upon as a * 
guide If a tenant takes the premises peculiarly suited to him for 
a particular business, it is recognised m England that the profits 
which the tenant expects to make is a feature which may be taken 
into consideration. While the Court must be cautious m accept- 
ing observations found in cases decided m England which are based 
on numerous Rating and Taxing Acts, the general principles about 
fixing the annual letting value are useful guides, if the} are stated 
as principles irrespective of the wording of the particular statute. 
In Kingston Union v Metropolitan Water Board (1926) A C. 
331* the question of rating a water undertaking, extending over 
several parishes, came for consideration The Court considered that 
the actual profits made by the occupants for the time being was a 
useful and relevant factor to determine what a tenant would be 
willing or likely to pay for hiring the premises In the same way, 
m Cartwright v Sculcoates Union (1899) 1 Q. B. 667, where the 
question of the rateable value of a public house came to be consider- 
ed* the Court of Appeal held that the amount of weekly takings, 
the largeness of the business actually done, etc , were relevant 
facts on which evidence could be led. These factors are relevant 
for considering what expectations a hypothetical tenant would have 
in carrying on business at that particular place and what he would 
be willing to pay for running the same This view of the Court of 
Appeal was confirmed by the House of Lords m (1900) A C 150. 
If the profits are higher, that will induce the tenant to pay a higher 
rent, and therefore that factor is important to be taken into ac- 
count Now, if the profits of a tenant are a recognised method 
and point to be considered in arriving at the annual letting value, 
how are they to be ascertained ? In the ordinary course, the tenant 
or landlord is not obliged to produce his books of account In fact 
It has been recognised that they are generally reluctant to allow 
a rovmg inquiry into their business, when the point to be determined 
is only the rateable value of the premises In cases where the books 
are not produced, or are not available, or are not considered re- 
liable, by what method can the rating authonty fix the annual let- 
ting value? 
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'"In the case of a cinema, a percentage of the seating accom- 
modation, according to the text-books, is a recognised method In 
Witten Booth on “Valuations for Rating" (3rd Edition), Chapter 
I deals with the valuation of theatres, cinemas and other rendez- 
vous of pleasure At page 387 there is an example of working out 
the rateable value on the footing of the seating accommodation of 
different classes of seats m the theatre The days of the week dur- 
ing which a certain percentage of different classes of seats may be 
reasonably expected to be occupied are calculated and a distinction 
is made m respect of the summer and winter seasons The total 
takings of the capacity house per annum and the expected occupa- 
tion were worked out and the gross value which was fixed was found 
to work out at 3.87 per cent It was considered that the gross 
valuation was not improper This is an illustration given m a 
text-book As regards decided cases, I shall refer only to one. The 
case of New Empire {Burnley) Ltd v Burnley Assessment Com- 
mittee is reported m the 31st Volume of Rating and Income Tax 
Reports, July-December, 1939, at page 120 It was a rating appeal 
in the matter of a cinema The decision was given at the Burnley 
Quarter Sessions In that case, the assessment was made on the 
actual takings estimated by the Committee The Assessment Com- 
mittee argued that the annual gross takings ought not to be less 
than £10,200, as that was the actual figure shown by the docu- 
ments The Committee had fixed the assessment on £8,200 The 
valuer for the Committee stated that his valuation of £1,675 was 
based on 8 per cent of the receipts The appellants contended that 
the adoption of 8 per cent, of the gross annual takings as the 
amount of the annual letting value of the cinema was high. The ap- 
peal was dismissed. This case shows that in England m the mat- 
ter of rating cinemas, a percentage on the estimated gross takings is 
considered a recognised method to arrive at the annual letting 
value. This also shows that under the circumstances of that case, 
8 per cent was not considered a high rate 

It is thus clear that the method adopted m the present case, of 
fixing 7i per cent on 53 per cent of the sitting capacity of the 
theatre, is a recognised method m cases where the cinema concern 
is run by the owner of the building If this is a recognised me- 
thod of arriving at the annual letting value, the Chief Judge has 
not acted without jurisdiction The method adopted by him is not 
arbitrary and is not one which is not recognised by law The 
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contention, therefore, that he acted without jurisdiction in accept- 
ing this method, fail’s At one time it was suggested, m the course 
of argument, that the Municipality and the Chief Judge should 
have acted on the footing of rent fetched by certain cinemas As 
the judgment shows, evidence in respect of only three cinemas was. 
given The Chief Judge has dealt with the same and considered 
that method unsatisfactory under the circumstances of the case I 
must point out that I am not sitting here in appeal over the judg- 
ment of the Chief judge The jurisdiction of the Court m the 
matter of issuing a writ of Certiorari is limited to cases where the 
authority whose action is questioned has acted without jurisdiction 
or m excess of jurisdiction only If he has interpreted the law 
erroneously, he has still the jurisdiction to apply the law and this 
Court cannot interfere with his conclusions Aftei taking all the 
evidence which was tendered before him, he considered that m the 
particular case the method of fixing a percentage on the accepted 
occupation capacity of the theatre was the right method and he had 
jurisdiction to act on that footing 

“ The second question is about 7 4 per cent This is a question 
of quantum There is, and can be, no appeal on the question of 
quantum to this Court. It is a matter within the jurisdiction of 
the learned Chief Judge On the face of the record, it is not such 
a grossly exaggerated rate that the Court can come to the conclu- 
sion that the assessing authority had missed the point altogether 
and m contravention of the law had acted in a wayward or arbi- 
trary method. It is only m such cases that want of jurisdiction 
may have to be considered On the matenals before me, he had 
jurisdiction to fix the percentage. Ex K, which is the balance 
sheet and profit and loss account of the petitioner company for the 
year m question, was tendered by the petitioners. The judgment 
of the learned Chief Judge shows that he had compared the estimat- 
ed capacity of the theatre with the actual occupation during the 
year in question by going through the figures found m that docu- 
ment He has noticed the net profits of the company and having 
taken all that into consideration, if he has fixed 7| per cent as the 
proper rate, he had jurisdiction to do so I may notice in passing 
that m the Rating Appeal case mentioned above, 8 per cent was 
not considered high, so as to justify an interference The conten- 
tion of the petitioners on this point therefore fails 

“The third question is m respect of Sec 154 of the Municipal 


24 



370 PRINCIPLES OF RATING IN ENGLAND AND INDIA 


Act It was argued that, on a true constriction of the Section, it 
must be shown that the assessing authority and the Chief Judge had 
worked out two processes : (1) They had arrived at the figure of 
the annual letting value of the land and buildings , and (2) al- 
t lowed a reduction of ten per cent, on the said annual rent as al- 
lowance for repairs etc. It was contended that the decision of the 
Chief Judge does not show that he had done the second thing at 
all. Jn this connection it should be pointed out that the duty of 
the Chief Judge is to fix the rateable value for the purpose of Sec. 
140 (c), of the Act. When the Municipality fixed the rateable value, 
the petitioners appealed In that memo of appeal it was not con- 
tended that the Municipality, m fixing the rateable value, had not 
given the ten per cent reduction In the same way, m the pre- 
sent petition, it has nowhere been stated that, m fixing the rate- 
able value, deduction of ten per cent is not given In order that 
the Court may interfere with the conclusion of the Chief Judge, the 
burden of proving the essential facts is on the petitioners By me- 
rely pointing out that there is no express reference m the judgment 
of the Chief Judge to the ten per cent reduction, this burden, m 
my opinion, is not discharged Sec 154 does not state that the 
deduction should be made to support the rateable value which is 
fixed for the purpose of Sec. 140 (c) of the Act That process 
could equally be done mentally In the present case, the only thing 
relied upon is that, m the judgment of the Chief Judge, it is not 
stated that he had allowed the ten pet cent deduction out of the 
annual lettmg value, at vhich the tenant may reasonably be ex- 
pected to hire the premises, before he arrived' at the rateable value 
for the puipose of Sec 140 (c) As I pointed out, the law* does 
not require him to say so m express words The mere absence to 
show the deduction, which is not required to be shown m the do- 
cument, does not therefore result m the petitioners proving that 
there was an omission to make this deduction I also doubt if this 
is a question which will affect the jurisdiction of the Chief Judge 
To put it at its highest, he had committed an error m omitting to 
give a deduction, wJnch he was obliged to do m law I doubt if 
such a mistaken construction can be called want of jurisdiction or 
exceeding the jurisdiction, m the matter of fixing the rateable value 
The pomt is not intrinsic to the adjudication which is involved. 
It is a part of the adjudication itself In my opinion, therefore, 
on this point also, the petitioners’ contention is not substantiated 
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and there is no proof of want of jurisdiction or excess of juris- 
diction. 

“The result is that the petition fails The rule is discharged 
with costs to be taxed on a long cause scale. ” 

Dance Halls : The owner allows the hall to be hired in 
a furnished state, together with lighting, caretaker etc., at a 
fixed fee per night. The hall is let, on an average, 3 to 4 nights 
per week Where rentals of comparable premises are avail- 
able, valuation on a floor-space basis at a price per square foot 
will provide the best evidence of value If this is of doubt- 
ful assistance, or is altogether lacking, recourse may be had to 
the accounts. From the total receipts will be deducted all' 
proper expenses and a reasonable remuneration to the hypo- 
thetical tenant, leaving rent and rates, from which gross and 
net annual value can be deduced by the ordinary formula. 
Occasionally, such premises have been valued by reference to 
cost, the cost of reproducing the hereditament being estimated 
and a commercial rate of interest being applied thereto. The 
loan charges (principal and interest) payable m respect of 
the building would seem to be irrelevant (R. and I. T. 
XXXVI, P. 122, 10th April, 1943) 

Sait Pans : 

Salt pans m Bombay were for several decades assessed 
on their produce or annual yield The annual rent or annual 
lettmg value of a salt pan was taken to be half the value of 
its produce The rateable value was arrived at by deducting 
the statutory allowance of 10 per cent from the amount of 
annual letting value ascertained as above The authority for 
this method of valuation was Counsel’s opinion obtained m 
1881 from which the following is an extract 

“What the Municipality are entitled to do is to ascertain 
what a salt pan might reasonably be expected to let for, to de- 
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duct 10 per cent, from such letting value, and to charge on 
tne remaining 90 per cent of the letting value 

“As salt pans are not, it appears, usually let at a fixed 
f sum per annum, the probable rental cannot well be ascertain- 
ed in the same manner as the probable rental of a house or 
building, but the usual mode of letting salt pans, under which 
the owner receives half the produce, affords the true criterion 
for ascertaining the reasonable letting rate, namely, half the 
probable or, if it can be ascertained, half the actual produce 
of the pan. 

“The Municipality should therefore ascertain the value 
of the probable or actual produce of such pan The half of 
such value is the rent at which such salt pan might be reason- 
ably expected to let, and the salt pan should be assessed at 
such rental less 10 per cent” 

This rule of thumb method suggested not the annual rent 
but the net receipts or profits as the basis of assessment and, 
if so, it is open to criticism on the ground that it does not 
follow the recognised mode of valuation on the basis of pro- 
fits. 

This method was criticised by the local High Court, m 
Abdullabhai Lalji v The Executive Committee , Aden, (1918) 
XX Bombay L R 639, as an “ arbitrary arithmetical formula ” 
and “no real method of valuation at all and objectionable on 
that ground ” 

In this case the plaintiffs obtained from Government a lease 
of certain lands at Aden for constructing salt works at an annual 
rent of Rs 7,000 for the land and a royalty of eight annas per 
ton of salt exported. They erected a factory for crushing salt on 
the land The works commenced to produce salt m 1911-12 and 
the assessing authority for the Aden Settlement assessed the plain- 
tiffs on the basis of half the produce of the works less ten per 
cent representing landlord’s deductions The value of the salt 
was taken at Rs 5-8-0 and Rs 5 per ton of crushed and uncrush- 
ed salt F.OR, Aden “In adopting this basis of assessment, the 
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defendants followed what they understood was the method of valua- 
tion for salt pans m Bombay, supported by Counsers opinion ob- 
tained m 1881 as to the propriety of such a method of assessment 
m regard to salt pans m Bombay on that date ” In 1912-13 and 
1913-14 also the plaintiffs, being assessed on the same method, * 
felt aggrieved and filed a suit in the Court of the Resident re- 
questing the opinion of the High Court, under Section 8 of the 
Aden Act II of 1864 . 

In delivering the judgment of the High Court, Kemp, J , said : 

“ I think the principles on which property is assessed to the rates 
are so well known as scamely to require reiteration First among 
them is the principle that in assessing any particular property, 
the assessing authority must consider what a tenant from year 
to year with a reasonable prospect of the continuation of his lease 
would give for the premises In considering this, the assessing 
authority must regard the then occupier as a likely tenant. [R« 

V School Board for London (1886) 17 Q B D 738 , London 
County Council V Churchwardens, etc , o J the Parish of Erith and 
Assessment Committee of Dartmoor Union 1 1893 ) A C 562] I 
do not mean by this that the highest lent that can be extorted 
from the occupier, i e , what he would pay rather than be turned 
out, is to be regarded as the rent which the hypothetical tenant 
from year to year would pay [ Great Central Railway v Banbury 
Union ( 1909) A C 78, per Lord Lo rebum, L C , and Lord Dune- 
din] but that the assessment is to be fixed on the highest rent 
such a hypothetical tenant might reasonably be supposed to be 
willing to give [Davies V. Seisdon Union (1908) A C 315, per 
Lord Collins] Another cardinal principle is that the premises 
must be valued for rateable purposes rebus sic stantibus , ie. f as 
they exist at the date of the valuation >[R V Fiction (1861) 3 
E &) E 450, per Cockburn, C J , at p 465] In a case m which 
the question was whether certain machinery on the premises should 
be disregarded m the assessment, the Earl of Halsbury described 
the overseer on the premises This is what he said [Kirby v 
Hunslet Assessment Committee (1906) A 'C 43 — The overseer 
has a comparatively simple problem to solve, although it is diffi- 
cult enough sometimes , he sees the place being conducted as a 
brewery, or an iron foundry, or what not , he looks at the pre- 
mises , he looks at the furniture which is necessary for carrying 
on the business as a brewery or foundry , he does not m his own 
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mind analyse, and to my mind he ought not to analyse, what 
would be likely to be the initial arrangements between the intended 
brewer and the owner of the freehold, to see who should provide 
this or that engine or what not , but he looks at the premises 
r as they are, as they are being occupied, and as they are being 
used, and he says to himself, * well’, looking at the whole of 
the place, such and such is the rent which would probably be paid by 
a tenant from year to year for such an establishment as this 
And in that he does not and ought not to strip the whole of the 
place of everything but the four walls which contain the whole 
system of manufacture therein contained, and simply value either 
the ground upon which the building is placed, or the four walls 
and the roof which are the containing elements of all the manu- 
facture that goes on m it * Bearing these principles in mind, 
the problem presents a simple question of fact but where confusion 
is likely to ensue is in considering what evidence should be re- 
garded in applying one or other of the various recognised methods 
of valuation called by Lord Watson, m North and Soutri Western 
Junction Railway Co v Assessment Committee of the Brentford 
Luzon (1888) 13 App Cas 592, ‘formulae for valuation \ So 
long as the assessing Court applies one of the recognised modes 
of valuation and m doing so does not take into consideration evi- 
dence which it should not take into consideration and does not 
exclude evidence which it should take into consideration, it is left 
to the Court to select its particular ‘ formula 7 and it is no objec- 
tion to the valuation to say that it should have adopted some 
other ‘formula 1 *[ Mersey Docks and Harbour Board v Birken- 

head Assessment Committee (1901) AC 180, per Earl of Hals- 
bury, LC. ; London United Tramways v. Brentford Union (1907) 
Konstam's Rat App. 410] I am of opinion that the judgment 
of the assessing 'Court shows clearly that it has not considered 
what the hypothetical tenant would pay for these premises , 
what the Court did was to adopt for the plaintiff's salt works 
a method of valuation, which was not even one of the recognised 
methods of valuation, which it understood had been applied to 
salt pans m Bombay and which it had itself applied m spite of 
protest to one other salt works at Aden (The assessment) appears 
to have been based on a method of valuation considered to have 
been in vogue for salt pans m Bombay m 1883 Opinion of Coun- 
sel in 1881 was invoked m support of this and a reference was 
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made to what appears *to be a very doubtful fact, vtz, that this 
was the method adopted by the rating Court in Bombay — the 
Chief Judge of the Small Causes Court. No instances of any assess- 
ment on any such basis by that authority have been adduced 
There is the further objection that the method adopted is no real, 
method of valuation at all and is objectionable on that ground. 
No doubt the volume of business done by the works may be a 
factor for consideration So may the rent and royalty reserved 
by the lease, the actual yearly receipts with the usual deductions, 
the value of the land and the factory and any other buildings on 
the premises. Any or all of these are factors which would assist 
the Court in determining the mode of assessment to be adopted 
but it is no recognised mode of assessment to take the output of 
the works at so much a ton and assess the plaintiffs at half that 
figure less landlord's deductions I am unaware of the existence 
of any such arbitrary method '* 

Batchelor, acting C J , in his concurring judgment added 

(‘'The decision of the rating authority) becomes open to revi- 
sion as on a point of law where, instead of doing what the law 
has directed them to do, they ‘ have thought proper either to include 
something which by law ought not to be included, or to exclude 
something which ought to have been included' This citation is 
from a passage in the speech of the Earl of Halsbury, LC, in 
Mersey Docks and Harbour Board v, Birkenhead Assessment Com- 
mittee (1901) AC. P. 180, an authority which I would commend 
to the attention of the Aden Committee as containing, if I may 
be permitted to say so, the clearest possible exposition of the 
whole law on this topic To quote again from the same judg- 
ment of the Lord Chancellor's, ' the thing to be done is to answer 
a plain question of fact, namely, what is the rent which a tenant 
might reasonably be expected to give for the premises 7 \ the 
tenant being of course supposed to have some reasonable assurance 
of the continuance of his lease But I must hold on the facts that 
the Aden Committee never proposed to themselves this question 
at all', but only proposed to themselves and answered a totally 
different question, namely, upon what basis do we find that other 
salt works have been assessed at other times and m another place’ 
In answer to this question they found or thought they found 
that certain salt works in Bombay were rated according to an 
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arbitrary arithmetical formula and they* forthwith applied this 
lormula to these salt works as existing m Aden m 1912-13 Arid 
by the mechanical application of this abstract formula it is I 
think plain that the 'Committee excluded from consideration a 
f whole series of matters which they ought to have considered, 
namely, all those matters which aiise for consideration on the putt- 
ing of the true question, what would a hypothetical tenant pay 
for the premises as they then stood 7 In these circumstances I 
have no option but to set aside the rate as illegal, for the Com- 
mittee have not considered the matters which by law they were 
bound to consider It is for the Committee to answer the 
question of fact as to the rent which a tenant might be reason- 
ably expected to pay, and it is open to them to select any one of 
the several recognised methods of valuation 4 1 am not aware \ 
says the Earl of Halsbury, speaking of another rating committee, 

4 of any rule of law or any statute which has limited them as to 
the modes m which they shall arrive at the value ’ But the thing 
valued must be these particular premises as at the material time, 
and all lawful, and no unlawful, considerations must be weighed ” 

In Municipal Assessment Appeal (No M|23 of 1941, Issa 
Usman Gam & Co , manufacturers of salt at Vadala, Bombay, 
by their mumm Rahimtulla Noormahomed v The Municipal 
Commissioner for the City of Bombay, the Chief Judge, Small 
Causes Court (Indranarayan B ), held that the profits basis 
should be adopted “to ascertain the hypothetical rent expect- 
ed, in the absence of the more reliable and acceptable basis of 
comparison, which when available must be adopted m prefer- 
ence to the other ” The following are extracts from the judg- 
ment delivered on 15th April, 1943 : 

“This Municipal Appeal relates to the assessment of an 4 agar * 
situate near Vadala m Bombay The mode adopted by the Muni- 
cipal Commissioner in assessing these salt works is on the basis 
of reckoning the value of the expected annual produce at 4 annas 
per maund of salt less 50% for expenses, less 10% statutory de- 
duction. On this basis the Respondent has assessed the agar at 
Rs, 7,445/- rateable value. It is objected that this method offends 
against the provisions of Sec 154 of the City of Bombay Mumci- 
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pal Act and the meth&d adopted is fallacious and untenable, as 
it proceeds on the basis of taxing income rather than ascertaining 
the expected letting value of the property Without prejudice, 
the petitioner disputes the basis of the expenses allowed, and 
contends that the expected annual letting value of the property , 
could not be more than Rs 5,000/- per annum The principle 
adopted is apparently based on counsel's opinion obtained as 
far back as 1881 At the time when counsel's opinion referred to 
seems to have been taken and thereafter while it was being fol- 
lowed, the reason for trying to adopt that basis was that during 
that period salt pans used usually to be let on the basis of half 
the produce being received by the owner and hence that afforded 
a rough and ready manner. It is oDvious that this method of 
arriving at the expected annual rent is not warranted by the 
provisions of Sec 154 of the City of Bombay Municipal' Act, under 
which the assessing authority must consider what a tenant from 
year to year would be expected to pay less 10 per cent The As- 
sessor cannot m doing so assume the role of an Income Tax Officer 
“In order to find out what the hypothetical tenant is likely 
to pay per annum, with a reasonable prospect of the lease conti- 
nuing from year to year, the profits basis may be adopted to ascer- 
tain the hypothetical rent expected, in the absence of the more 
reliable and acceptable basis of companson being available, which, 
when available, I think must be adopted in preference to the other 
“On a consideration of the evidence, I am unable to see that 
there are any special factors which detract from or add to the 
potentialities of the rent-fetching factors of the property under 
appeal as compared with an average class of ‘ agar * m Bombay 
The evidence m this case discloses f'urly good material to my mind 
for arriving at the probable rentals on the basis of comparison 
I have materials before me relating to four salt works similarly 
situate at or near Vadala in Bombay, which may be summarised 
as follows * 


(1) Bharpur Agar, containing 

345 beds 

rent Rs 2,200 

(2) Narayan Agar, 

822 „ 

„ „ 2,500 

(3) Dad Khudai Agar, „ 

1,216 

„ „ 6,375 

(4) New Hormus Agar, „ 

2,049 

„ „ 5,000 


On complaints from higher assessments, the above rentals tn 
all these four cases appear to have been adopted by the Res- 
pondent on the basis of the actual terms of respective leases. The 
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rent per bed worked out in each of these four cases would be 
Rs 6/6, Rs. 3/1, Rs 5/4, and Rs 2/7 I think it would be fair 
under the circumstances to find out the average rental per bed 
on the above basis, which would work out to an average of Rs. 4/4, 
?per bed. The agar under appeal has 1,621 beds, which when 
multiplied by Rs 4/4 would yield Rs 6,889, less 10 per cent , the 
result of this would be Rs 6,200 net rateable value 

To test the result by checking up on the profits basis, I may 
state that Mr Blair (for the Respondent) contends that the items 
relating to repairs to beds, clearing salt pans, repairs to sheds, 
moss removal, stands for watchmen, and construction of pans, 
should be added to the net profits worked out, as these, he says, 
are all m the nature of expenses for which the landlord is liable, 
but it must be remembered that we are not dealing here with 
pucca built building which is expected to continue to be m the 
same rent-fetching state from year to year, barring ordinary wear 
and tear expenses covered by the statutory 10 per cent, deduction 
In order that an agar should be m a state to fetch the usual rent, 
it has got to be put every year, after the considerable damage done 
by the heavy monsoons, m a fit state to be worked as an agar 
to permit of the production of salt to advantage I am hence de- 
cidedly of opinion that these items cannot well be “added back” 
to the net profits as contended by Mr Blair. Of course, the Muni- 
cipal taxes have to be borne by the landlord Implements, shovels, 
baskets, sieves etc, come under the head of tenant’s capital and 
hence cannot be allowed as part of the landlord’s expenditure I 
think I am right in adopting the following figures 

Total of profit as shown in Ex Add (‘Implements’ wrongly de- 


C, for 


ducted) 

1937-38 

Rs. 255 

Rs 4,827 

1938-39 

„ 310 

„ 7,696 

1939-40 

„ 3/5 

„ 9,154 

1940-41 

„ 325 

„ 13,285 

Total 

„ 1,265 

„ 34,962 

Add 


„ 1,265 

Grand total 


,,36,227 


, divided by 4 years 
average annual piofit is Rs 9,057 
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Add , average of 4 yearf Municipal' taxes 
wrongly deducted m Ex. C 1,450 


Total Average profit Rs 10,507 

Deduct 17 on Capital, viz. Rs 20,000 
approximately, average cash required for 
payment of Government Excise Duty on 
salt locked up for 6 months m the year, 
i.e., Rs 10, OCX) for the whole year Aver- 
age annual expenditure on above basis, ap- 
proximately Rs. 21,500 ; 174% on it is 
Rs 3,768 Rs 3,763 


Net expected rental Rs 6,744, or say, 

Rs 6,800 

Less Statutory deduction, 10 per cent „ 680 


Net Rateable value Rs 6,120 


which is very nearly the figure of Rs 6,200 calculated on the com- 
parative method above mentioned I would hence fix the net rate- 
able value at Rs 6,200” 



CHAPTER IX 


t 

Capital Value as the Basis of Assessment 

Where neither actual rents, nor the profits of a trade, are 
available as evidence of the hypothetical rent for ascertaining 
the rateable value, the method of valuation adopted is known 
as the "Contractor's Test * Large commercial buildings, such 
as warehouses or factories, hereditaments occupied by a public 
authority, te, public or #wasz-public buildings, such as Uni- 
versities, public libraries, museums, public schools, hospitals, 
town-halls, fire-stations, reservoirs, pumping stations, charit- 
able institutions, etc , which are usually not let at a rent, the; 
same person being m most of these cases both the owner and 
the occupier, are assessed by this method The contractor’s 
test is also applied m valuing the indirectly productive por- 
tions of public utility undertakings such as railways, gas works, 
waterworks, tramways, electricity supply works, etc The con- 
tractor’s test or theory means “ the reasonable expectation of a 
contractor ” as to interest on capital value or the actual cost 
of land and buildings , m other words, the reasonably re- 
munerative rate of interest on cost which a contractor would 
require if he provided the land and constructed the buildings 
for their present occupier ; that is, “ not what the contractor 
would demand but what he would be likely to get” [R v 
School Board for London (1885) 55 L J M C p 38] The 
factors m the calculation are a fair ground rent based on the 
value of the site and a percentage on the cost of erecting the 
buildings “The Courts have taken as the measure of value, 
or rather have regarded as evidence of value, what is common- 
ly called “the contractor’s test,” that is, the interest on cost 
which a contractor would require if he provided the land and 
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buildings for their present occupier” (Ryde, VII Edn., p. 
277). In Kingston Union v. Metropolitan Water Board (1926) 

A C 331, the House of Lords held that the question whether 
this was “the true method of ascertaining ” the net annual 
value of the hereditaments, or whether “the profits earning 
basis ” was “ the true test of net annual value ” was a quest- 
ion of law. 

The legal theory behind this method of valuation is per- 
haps most cogently explained by Wightman, J., m R. v. West 
Middlesex Water Works (1859) 1 E & F. 722. He said : 

“ But as these parts of the apparatus directly earning nothing, 
but indirectly conducing to such earnings elsewhere, are as- 
sumed to continue m operation, the company, to whose in- 
terest such continued operation is essential, must be assumed 
to pay adequate remuneration to a contractor for land and 
fixed capital vested therein, together with the labour and skill 
requisite for the effective , continuance of such operation , and 
this contractor with the company would stand m the relation 
of occupymg-tenant to the parish, and the part within the 
parish would be the rateable subject, and the local rateable 
value would be such sum as would pay the rent of the land 
and the profit on the fixed capital therein ” It is from such 
references to a contractor that “ contractor’s test ” and similar ^ 
expressions have come, and with them the assumption that 
the contractor constructs a “ substituted hereditament ” at the 
time of assessment (R & I T Nov 28, 1936, pp. 254-255). 

“ The 'contractor’s test’ assumes a fictitious person, simi- 
lar to the hypothetical landlord, who in this case is a contractor 
assumed to have provided the hereditament for the purposes 
of letting to the hypothetical tenant” (Whitten Booth, III 
Edn P 132) 

In applying the contractor’s method, the land is taken at 
a faii^ ground rent or at a percentage on its value, and to this 
is added a percentage on the value of the building The per- 
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centage applied is in the nature of an annual interest or esti- 
mated annual yield of such capital.” The result is supposed 
to represent the annual equivalent of capital value or the 
cost of the land and building and to give the rateable or net 
annual value of the hereditament if the building were provided 
by another person and rented. 

“Usually, it is possible to ascertain what generally is the 
value of land in the neighbourhood of the hereditament when 
used for similar purposes. The actual cost of the land is, of 
course, an excellent guide to its value for rating purposes, 
provided it will reasonably compare with the price of adjoin- 
ing and similar land. 

“Thus, for example, a low price may have been paid for 
land, because in its state then it was unsuitable to the pur- 
pose for which it was required When, however, it has been 
rendered suitable, say, by drainage or alteration of surface 
levels, it becomes of equal value to adjoining lands for the 
same purpose If the low purchase price be taken, so also 
must the cost incurred m bringing it to a suitable condition 
be brought into account , but if these together exceed the value 
of adjoining land used for the same purpose, then this latter 
should be taken as the capital value for rating purposes Thus 
inferior land is often brought up to the value of building land 
by incurring certain expenditure thereon, and the value then 
taken is that of similar building land m the neighbourhood ” 
(E Witten Booth, III Edn P 139) 

“In pre-war times there grew up a custom m practice to 
take the net annual value of land at 4 per cent of its pre- 
sent capital value if freehold, and at the amount of its pre- 
sent value in ground rent if lease-hold ; and the net annual 
value of buildings and other constructive works at 5 per cent, 
of their capital value in the hands of their existing occupier. 

“Properties valued on this method are usually occupied 
by the owner, and in this practice it is assumed that these 
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represent fair commercial percentage values, such as an ordi- 
nary business man, be he owner, or another providing the pre- 
mises for the owner, would require m return for the capital 
he has invested therein. Of course, on the face of them, they 
are only prpna facie evidence and are therefore open to be 
rebutted by showing that, m fact, the premises have a net 
annual value to the existing occupier higher or lower than 
that represented by these percentages. Naturally, where a 
result is the product of two factors, the same result may be 
obtained by reducing the one and increasing the other factor; 
thus the present annual value may be also obtained by taking 
a higher percentage cn a lower constructional or effective value 
Thus, for example, if instead of increasing pre-war capital 
value by the addition of a percentage thereto to obtain pre- 
sent capital value as assumed for rating purposes, we leave 
the capital value as m pre-war times, but increase the interest 
percentage accordingly, we should m this way arrive at the 
same rateable value It is advisable, however, that through- 
out m valuations under this method, a system be worked upon 
which makes the necessary adjustments m the amounts where 
they are obviously called for, viz, to adjust capital value on 
to a present basis and so retain the percentage applied, to that 
ruling for all investments carrying a security appropriate to 
the one in question ” (E Witten Booth, II Edn ). 

“ Basic or unit figures originally compiled from statistical 
records of actual costs of buildings are used m the following 
methods for the purpose of arriving at the cost of construc- 
tion * 

1 At per unit of accommodation, as in the case of 
schools, theatres, hospitals and like buildings 

2 At per foot cube where the over-all dimensions out- 
side the walls, and the vertical height (including half the 
foundations below the walls and half the vertical height of 
roof above the eaves) are taken as the three dimensions to 
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obtain the cubic contents of buildings, the basic or unit price 
per foot cube being varied to suit the class of building the cost 
of which is being estimated. 

3 By the superficial method, te at per square foot, 
yard, or square of 100 feet super. The floor areas outside the 
walls are taken, or the areas inside the walls plus 20 per 
cent for walls, etc, and whichever is taken, the result thereof 
is priced at per square foot, yard, or square of 100 feet ac- 
cording to the class of building and its situation ” [Crew, X 
Edn, (1939) page 124]. 

“ Assuming that the structural value of buildings and the 
value of land is ascertained, the question remains what rate 
of interest thereon must be taken as equivalent to net annual 
value, that is, rateable value. 

“In the case of ordinary private property, the commonest 
practice before the War of 1914-18 was to take 4 per cent, 
on the value of land and 5 per cent on the value of buildings 
with some higher percentage on the value of machinery, as 
the net annual value , but the changes in the value of money, 
and the great increases m structural values that have since 
taken place have somewhat weakened the generality of this 
practice They are still, however, usually regarded as the 
normal, and have rarely been exceeded (re Southern Rail. Co . 
Appeals (1935), 517, L R. 233) Indeed, the effect of those 
changes has somewhat deterred valuers, assessment commit- 
tees and Courts of Quarter Sessions from applying the con- 
tractor’s test m cases where other evidence of value is avail- 
able. 

“Whatever be regarded as a reasonable return for capi- 
tal outlay, that figure (as a matter of practical experience) 
represents the net annual rather than the gross value The 
owner investing his money m land and buildings would say, 

* After paying all outgoings for maintenance and providing 
for depreciation and renewal, I must have 4 or 5 per cent. 
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(or some otncr interest; on my outlay ’ It is the net re 
turn that he will have to consider and it only complicates 
trie quesuon to fix some higher percentage as representing the 
gross value in order to make some deduction tnerelrom for^ 
repans, renewals, e:c 

‘ As regards tne majority of hereditaments m London, 
there is a scale of deductions to be made from gross value 
in ariivii-g at net accrual vaiue , and it is sometimes objected 
that to arrive at the latter value first and to make an addition 
thereto m order to arrive at the gross is not only contrary 
to the intention of the leg*$iatuie, but also involves the ano- 
malous result that «,g A ven tne net annual value; the greater 
tne coot or repair- the greater will be the rert which the 
yearly tenant must ce supposed to be willing to give Yet 
the result is rot so aesurd as it hist appears Suppose a 
tenant asks h:& landlord ;cn whom the burden of repairs 
falls under the agreement of tenancy) to put up additional 
buildings in consideration of an addition to the annual rent 
If the buildings will requite very little repair, the landlord 
may be content with an additional rent representing 5 per 
cent on the cost of the proposed buildings But if the fund 
for repairs and renewals will swallow up a third of the rent, 
as might happen m the case of manufacturing premises, the 
landlord will ask more than 5 per cent , and the tenant must 
either pay mote or go without the now buildings Consequent- 
ly, r such a ca<=e at jeast, m order to solve the statutory pro- 
blem, w>at rent may be expected to be given by a tenant, 
whose landlord Dears the cost of repans and renewals, one 
must hr st ascertain what the cost of repairs ana renewals 
will be, m cider to know what rent a landlord will be willing 
to take 

“ In the case of quasi-public property, such as Universi- 
ties colleges, public schools and charitable institutions, it was 
not, before the War, the practice to take so much as 4 per 
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cent on land plus 5 per cent, on buildings as representing rate- 
able value ” (Ryde, VII Edn., PP. 277-279). 

“ Values ascertained by interest on cost normally represent 
net annual and not gross value/’ (Scholefield) 

“Net annual value is the present value for purposes of 
Setting, not for purposes of sale : and the problem is to find 
out for what rent the premises would let to a tenant from 
year to year, not to a tenant for a term of years [Staley v. 
Castttton, (1864), 33 L. J M C. 178] Interest on capital 
value is merely to be used as evidence of the rent for which 
the premises would let and is not to be substituted for that 
rent as the measure of net annual value” (Ryde, VII Edn., 
p. 274). 

The present value is the cost of a similar building at pre- 
sent prices , and the net annual value of property must be 
determined by what it is at the present time (the principle 
of rebus sic stantibus) and not by what it once was or by 
what it may hereafter become. [Metropolitan Board of Works 
v. West Ham (1870) L. R 6 Q. B p 198] 

Special Suitability * Where land is specially suitable for 
the purpose for which it is required, it was held m Cherisey 
Union V. Metropolitan Water Board (1916) A C 337, that 
any additional value arising from special suitability must be 
regarded as having been taken into account m the original 
purchase, and cannot again be added in a valuation for rat- 
ing, as so to do would be to rate it twice over Lord Lore- 
bum said ' “When a man pays a price for the fee simple of 
land, whatever fitness or capacity for profitable use then exist- 
ed in the land, or may run with it, is surely covered by the 
pnce he pays, unless some special arrangement is made 
When these parties accepted cost price of some years ago as 
a basis, they might reserve a right to say that the land had 
become saleable for more money now by reason of a rise in 
prices, or by reason of minerals having been found on it, if 
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such had been the case, or of something else inherent in the 
land itself. But how could they say that something should 
be added either to the capital value or to the annual value 
by reason of such things as its proximity to the river or its- 
special fitness for some industrial purpose ? All this has been 
included m the cost price .Or how can it be said that any- 
thing should be added because the person who bought the 
land, or who now owns it, has a statutory right personal to 
himself of using it in a particular way, and drawing water 
through it from the Thames? For that does not make the 
land itself more valuable It only makes the owner or oc- 
cupier of it more able to make profits You might as well 
say that a piece of land is more valuable because the tenant 
of it has a valuable patent which works on the land . it 
cannot be relevant to say that something should be added 
to the cost which you have taken as the basis, because water 
is taken here which is sold at a profit somewhere else That 
would be mixing up the cost basis with something like tire 
profit basis applied m the case of railways”. The case re- 
lated to the rating of about mne acres of land abutting on the 
bank of the Thames but separated therefrom by a towing 
path 

No addition, therefore , is to be made to the value so as- 
certained on the score of the fitness or adaptability of the 
building for the purpose for which it is to be used “No 
doubt m ascertaining the annual value of a hereditament, as 
indeed m ascertaining its capital value, it is necessary and 
proper to take into account its fitness or adaptability for every 
purpose for which it can legitimately be used, including the 
purpose for which it is actually used , but if such annual value 
be ascertained according to the rule we are considering, all 
elements of value arising from fkness or adaptability are al- 
ready taken into account and I cannot follow the argument 
that there remains anything to be added to the annual value 
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so ascertained Such cases as R. v. $e$t Middlesex Water- 
works (1859) . . merely affirm the principle that m ainv- 
‘ing at a rateable value you have to take into account any 
•special fitness or adaptability of the hereditament, the sub- 
ject of valuation, for the purpose for which it is used They 
do not affirm that where you ascertain the rateable value by 
means of the empirical rule in question, you are to acd any- 
thing to the cost of the land and buildings, or to take a per- 
centage on anything besides capital expenditure”. [Lord Far- 
ter in Metropolitan Water Board v Chertsey (1916) A. C. 
387]. 

“ The 4 contractor's theory 5 and ‘ interest on cost or value ’ 
are sometimes regarded as interchangeable expressions and 
sometimes as distinguishable In Metropolitan Water Board 
V. Chertsey (19x6) 1 A C 337, Lord Parker (at page 360) 
distinguishes them, in R. v Middlesex Waterworks (1859), 
28 L J. M. C 135, Wightman, J , seems to regard them as 
meaning the same thing, as does Vaughan Williams, L J, m 
Liverpool Corporation v Danjyllm Assessment Committee 
(1899) 2 Q B 14, 22, 23 It is submitted that if technical 
meanings are to be attached to them, 4 interest on cost or 
value ’ applies to valuing a structure in existence , and the 'con- 
tractor's theofy’ applies to an estimate of the cost of a build- 
ing to be erected In the circumstances of the case to which 
they are usually applied, they should produce the same result. 
An analogy for these terms may be found m the expressions 
"measured quantities’ and 'billed quantities,’ the former be- 
ing understood to mean quantities taken from a building, and * 
the latter from plans and specifications” (Scholefield). 

Cost as evidence ,of value : Interest on cost or capital 
value affords prima facie evidence of value of the occupation 
of a hereditament to an owner-occupier, where no more satis- 
factory evidence of such value is forthcoming. (Scott, L. J., 
in Robinson Bros v. Chester-le-Street, (1937) 26 R, & I T. 
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228, 244, C A ; Cave; J,mi?.v London School Board (1885) 
55 L J M C 33 ; Kennedy, L. J., »in Liverpool v Charley 
(1912) 1 K. B 270 But it is no more than evidence of 
value [London v Enth (1893) A C, (562) ; Liveipool v Llan-„ 
Jyltin (1899), 2 Q B 14], and as it represents the rent which 
a contractor constructing the hereditament would ask for it 
[Wightman, J, R. v West Middlesex Waterworks (1859), 28 
L J M C 135], which is not necessarily the rent which the 
hypothetical tenant would give ( R v London School Board , 
supra), it must be modified m an appropriate case accordingly. 

The deficiencies of this method of valuation have been 
expressed succinctly m a number of judgments “The out- 
lay of capital may furnish no criterion of the rent, since it 
may have been injudiciously expended and what was costly 
may have become worthless by subsequent changes” [Lord 
Denman, R v Mile End Old Town (1847) 10 Q. B. 208], 
“Many houses constructed at enormous expense notoriously 
fetch very moderate rents Many portions of a railway cost 
immensely more than the average, where, for example, there 
are tunnels or bridges or embankments If a railway were 
considering what rent it could pay for an entire line offered 
for letting, the cost of construction would not be considered 
either of the whole or of its parts” [Lord Lorebum, Great 
Central Railway v. Banbury (1909) A C 78] Where the 
actual occupier is the hypothetical tenant, it may be that it 
would be more advantageous for him to become the owner 
than pay a normal commercial rate of interest on cost. In 
such cases “the whole of the circumstances and conditions 
under which the owner has become the occupier must be taken 
into consideration, and no higher rent must be fixed as the 
basis of assessment than that which it is believed the owner 
would really be willing to pay for the occupation of the pre- 
mises” Lord Herschell, London v Enth, supra (R & I. 
Aug. 5, 1939, P 86) 
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^ The difficulty of employing capital 'value is easily illus- 
trated, A structure which has a life of (eg,) sixty years 
will have a capital value steadily depreciating year by year, 
until m the last few years it is very small indeed and ultimately 
is “nil”. The rental value can hardly be imagined to follow 
the same course It will usually remain fairly stable m the 
earlier years with a certain tailing off in the latter half of 
the property's life Yet if the structure were valued at the 
normal rate of interest on us capital value , a property com- 
manding a rent of £100 would m its last year or two of 
life be assessed at less than £20, representing 5 per cent on 
its actual sale value, and the figure would diminish each year ! 
The question is closely related to sinking fund contributions, 
which are deemed to be averaged over the life of the heredita- 
ment and not each year as they would need to, if true capital 
value were taken (R. & I T. Nov 28, 1938, PP 254-255) 
The contractor's test, though not always a satisfactory 
method, may yet be the best available Again, “if cost is 
never to be regarded as a measure of letting value, it becomes 
impossible to make a satisfactory valuation of such heredita- 
ments as a reservoir, a sewage pumping station, or a sewer or 
a railway turn-table” (Ryde, VII Edn, p 264) Though the 
capital cost of a building may easily be estimated, the diffi- 
culty m most cases is to decide how much of the capital cost 
would produce rent For cost is not synonymous with value 
For example, there may be two adjoining buildings similar m 
all respects except that m one case the cost of construction 
was greater than m the other m consequence of difficulties 
about the foundation The extra cost on this account would 
not raise the rental value of the former building and should 
therefore be excluded “ But there is a distinction between 
expenditure which is unforeseen, and as it were accidental, 
and expenditure which is deliberately undertaken and is in- 
evitable , . If an owner buys land and builds a house 
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thereon for his own occupation, knowing from the first that it 
will be necessary to spend a large sum of money in sinking an 
unusually deep well, the expenditure on the well cannot be 
struck out of consideration altogether, because in other places 
a less costly well would have sufficed. The expenditure on the 
well is at least evidence that the owner thought it worth while 
to make it, and expected to get a return for his money ; more- 
over, the owner m buying the land may have given a lower 
price because he foresaw that he would have to spend money 
on a deep well In such a case, it cannot be right to base the 
calculations of annual value on the reduced price paid for the 
land, and at the same time to eliminate from consideration the 
cost of the well which occasioned the reduction in price ” 
(Ryde, VII Edn, pp 266-267). Lavish expenditure on even 
necessary items, or any expenditure upon superfluous items, 
such as of a memorial or monumental character which the 
owner may have put m for his own satisfaction, or such as 
ornamentation or other architectural features beyond the bare 
requirements of likely tenants, will not proportionately increase 
the rental value Yet “ m these cases there does not appear to 
be any ground fori deducting anything on account of excessive 
decoration, as the owners must be the best judges of whether 
it pays to spend money in this way, and if they do so spend it, 
it should certainly be included m the value of the building for 
rating purposes” (Webb) 

In Norwich Union Assurance Society v. Norwich Assess 
ment committee (1905), the Society appealed against £1,500 
gross value, £1,150 rateable value, placed upon their office 
at Norwich The Society urged three grounds (1) that the 
premises were not fully occupied , (2) the highly decorative 
character of the building , (3) that the premises were not 
built entirely for use as an office but partly as a memorial 
As to (1), reference may be made to R v South Staffordshire 
Water Works Company * the Company had works which were 



392 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

greatly m excess of their then requirements, but they were all 
m use. It was held that the total value ot the whole works 
must be taken into account. As to (2) and (3), it 'was held 
that “ the whole building is not only beautiful but magnificent 
* . the provinces contain nothing equal to it I also doubt 
whether it is surpassed even in our big cities by any building 
belonging to an individual or a private corporation What is 
the object of this imposing structure? Who shall say that 
this investment is not made with the company's usual fore- 
sight? A handsome and imposing office is a well recognised 
asset, by no means without its effect upon possible insurers. 
In the result ; I find that the assessment complained of is not 
excessive 

Adjusting Structural Cost — One of the criticisms of a 
percentage on cost as a method of valuation is the diffi- 
culty of allowing for works constructed or expenses incurred 
which are either fwholly waste or at least are not productive 
of benefit at the relevant date Various expedients have been 
employed to make allowance for such circumstances In R, 
V South Staffordshire Waterworks (1886) 16 Q B D 359, 
C A, parts of a waterworks had been constructed m excess 
of existing requirements in order to allow for an anticipated ex- 
pansion m demand It was sought to take into account only 
so much of the works as was necessary for immediate pur- 
poses, but the Court held that as the whole of them were in 
actual occupation they must all be taken into account. It 
was suggested, however, that an allowance for “surplusage”* 
might be made by reducing the rate of interest applied + o 
these indirectly productive parts and either this method or the 
writing down of capital cost was considered appropriate m 
Liverpool V. Uanfyllin (1899) 2 Q B 14, C A 

A case which has not received the attention which it per- 
haps deserves and which is actually now standard authority 
on the subject is Bradford v Keightley (1906) 2 Konstam, 
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517 In that case a 'reservoir had been constructed on the 
side ox a steep mil, and consideraoie expense had been entail- 
ed in erecting embankments and unforeseen expense m mak- 
ing foundations It was hela that these two items of cost 
had rightly been not who:*} disregarded bat in part left out 
of account In the same case it was neld that a deduction 
from cost was justified where two reservoirs rad been con- 
structed to provide a much greater volume of compensation 
w T atcr than m fact turned out to be necessary The wrrmg 
down of capital cost „n this way achieves tnc puipose which 
it was sought to achieve m tne Sou’ll Slaty or dskne Case It 
had already been applied m two University cases, at Quarter 
Sess’ons, Oxiord University Case IS 02) Hyde and Koiistam, 
87, and Ca.nbndge Utnicrsdy v Camondge (1905) 1 Konst 
105 the principal parts of the structure left out of account 
oemg the actual emouhsnrren^ wmch would normally no long- 
er be incorporated in a budding of that character and this 
practice is now' very widely followed today (R &, I T May 
6, 1939, PR 290-291) 

Uuiieistty and Colie gd Buildings . “The decision at 
Quarter Sessions dealing with the rating of buildings occupied 
by Oxford University and the colleges has often been relied 
upon m valuations of such buildings as well as of those oc- 
cupied by public schools, and so on In the Oxford Univei- 
sity Case [In re Oxford Rate (1857) S E and B 184, before 
the Hon A Lyttleton K C the Recorder] the appeal re- 
lated to (inter aha) the Bodieian Librarv, the Sheldonian 
Theatre the Raddifie Camera, the New Schools and the 
University Museum and Galleries Such buildings are of 
course, never let to a tenant, and therefore it was impossible 
to rely on rents actually pam Again, many of the buildings 
w T ere built of money given or bequeathed by benefactors who«e 
aim was either to benefit the University, or to create a lasting 
'memorial of their own names In such cases, aitnough the 
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buildings were more or less useful to th£ University, the Uni- 
versity was under no obligation to provide such costly build- 
ings, nor did it spend its own money m acquiring them, and 
^thereby forego the interest on that money m order to obtain 
them These facts rendered inapplicable interest on structural 
value, which has often been taken as a measure of net annual 
value m the case of buildings belonging to a school board, 
a municipal corporation or a county council (See R V 
School Board for London (1885) 55 LJ.MC. 33). In such 
cases, the occupiers have a public duty to perform and in 
order to discharge that duty are driven to borrow and spend 
money m acquiring buildings , and hence a presumption arises 
that^ they would be willing to pay a rent bearing some rela- 
tion to the interest on cost No such presumption arose with 
regard to many of the University buildings The method of 
valuation sanctioned by the Recorder was as follows : — to 
eliminate all that was of a merely ^monumental or memorial 
character , subject to this elimination, to estimate the cost of 
a building giving equal accommodation and equally suitable 
for the purposes for which it is now used, with some ornamen- 
tation to make it suitable for the requirements and dignity 
of a University , and to take 3 per cent on the capital value 
of such a building (added to the value of the land on which 
it stood) as the rateable value to be ascertained A similar 
method was adopted m dealing with the buildings belonging 
to the colleges, with the exception of the chapels m respect of 
which a sum far below 3 per cent on structural value was 
taken as the rateable value (Ryde, VII Edn, p 269) 

In the case of a Geological Museum [Cambridge Univer- 
sity v. Cambridge Union (1905)], a somewhat similar method 
of valuation was adopted 'The museum was a new building, 
with lofty rooms, thick walls and expensive iron work and 
brick work in various parts The University contended that 
an allowance should be made on this account, as a less expens- 
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ive building would Mve served the purpose. The Recorder, 
Mr J. F. P. Rawlinson, KC, remarked that the persons who 
built the premises appeared to think these things were neces- 
sary and that they certainly added to the value of the build-^ 
mg as a museum and he made no deduction on this account. 

“Generally, where the contractors principle is applied, 
slightly lower percentages are taken than m the normal case 
of commercial buildings m that school buildings and the like 
are erected by public authorities in the discharge of their 
statutory duties, and not for purposes of profit ” (Crew, X 
Edn, p. 145). 

Again, a part of the original capital cost of a building 
may become valueless by subsequent changes m the environ- 
ment of the property This may be exemplified by the com- 
mon experience of a large house becoming surrounded by a 
number of smaller houses, the presence of which depreciates 
the value of such a house and makes the original cost no 
guide to rental value (Scholefield) 

It is necessary to distinguish between structural value and 
actual cost Because, “the outlay of capital may furnish no 
criterion of rent, since it may have been injudiciously expend- 
ed, and what was costly may have become worthless by subse- 
quent changes” <[R. v. Mile End Old Town (1847) 10 Q B. 
218] 

Hence, “ interest on cost is a rough test undoubtedly It 
is a test m some cases, but it is not a test m others If the 
placfa is occupied by a tenant, it is not a good test at all, 
because the rent which he actually pays is a far better one. 
If the place is unlet, it is not at all a good test, because it 
may be that no tenant would give anything appropriate to 
the interest on the cost But if the place is occupied by the 
owner himself , then it is m some sense a test , a rough test 
no doubt, and only prima facie evidence, but .still some evi- 
dence to show what the value of the occupation is . If he 
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could get a place cheaper, at a less reni than the interest on 
the cost comes to, it is to be assumed he would not go to 
the expense of building , he would prefer to take the cheaper 
course and pay the rent [Cave, J, m 1? v School Board 
*Jor London (1885) 55 LJMC 33, see also St George's 
School v Edinburgh Assessor , 1916, S C ] 

<£ If the contractor’s test is employed as a basis for as- 
certaining the amount which a hypothetical tenant might rea- 
sonably be expected to pay, care must be taken to examine 
the actual return which the contractor would reasonably ex- 
pect to receive on his outlay. If money were dear and pro- 
fits from the particular business were likely to be high, it is 
plain that the percentage on the outlay would be higher than 
if money were cheap and no particular business opportunities 
were afforded by the premises erected In such a case the 
contractor might be glad to let the premises to a tenant for 
a comparatively low return for his money” Roberts, C J, 
(Rangoon High Court) in Dyer Meakm {Burma) Ltd. v. 
Mandalay Municipality (14-1-1938) 

4 ‘ If m the valuation, the increase to present value has 
been provided for by an appropriate increase m capital value, 
this is sufficient, for, if the peicentage to be applied thereto 
is also increased, the accretion in rateable value will be taken 
twice over.” (Witten Booth) 

The rate per cent to be applied to the ascertained value 
of land and buildings must vary considerably with the circum- 
stances of the case If too high a percentage is taken, the 
tenant would obviously not be prepared to pay the rent so 
arrived at, as it would be to his distinct advantage to build 
similar premises for his own use and become the owner If 
we consider the dwelling houses generally occupied by the 
wealthy, it will b^-observed that their letting value is generally 
a much lower percentage of capital value than the letting value 
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of dwellings of the pdor” Again, the “market value of capi- 
tal sunk ” and “the usual rate of interest ” represent figures 
not constant, but varying according to the nature of the in- 
vestments The group oi persons investing m each class of. 
property make the market and fix the usual rate for that class 
Assuming that it would be wrong to bring into account the 
peculiar financial position of one member of that class (as 
compared with the other members), the question remains, is 
it nght to leave out of account the financial position common 
to all the members of the class who make the market ? (Ryde, 
VII Edn, pp. 280-1). “ In the case of public bodies, such as 
County Councils, School Boards and the like, it was for some 
time the practice to take into account the fact that the public 
body could borrow money at a low rate of interest (m con- 
nection with the other circumstances affecting that body) m 
fixing the percentage on structural value, which was to be 
taken as representing rateable value” (Ryde, VII Edn, p 
279). But as Lord Shaw observed [Metropolitan Water 
Board v Chertsey (1916) AC 387] : “No consideration 
must be given to the rate of interest at which favoured occu- 
piers can borrow . Otherwise, the value of the property to the 
reasonably minded hypothetical tenant will vary m proportion 
to the credit of the particular occupier. Personal advantages 
are not to be confused with those inherent m the land.” 

In School Board for London v Wandsworth and Clapham 
Union (1899), Quarter Sessions adopted the valuation of the 
Assessment Committee based on 4% on the value of land and 
5% on the value of buildings for gross value. The Board 
claimed to be assessed at 3% at rateable value, as they could 
borrow money at less than that rate The Court of Queen’s 
Bench upheld the decision of the Sessions, because it held 
as" a fact that if the premises weie vacant, a tenant could be 
found who would pay a lent equal to the assessment appealed 
against 
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in London County Council v. Eitth and West Ham 
(1893) AC 562, Herscheli, LC, said 

" It was said (in argument), that a practice prevails of tak- 
ing 5 per cent on the cost in the case of buildings, as a basis for 
arriving at the rental Such a rule of thumb may be all very well 
where the premises would be likely to find competing tenants, but 
it is not by any means necessarily applicable where it is thought 
that the owner would be likely to give a higher rental than any 
one else. It would often be obvious that he would never be will- 
ing to pay the rent arrived at in such a fashion, inasmuch as it 
would be more advantageous for him to become the owner. There 
are many other circumstances too, which may affect the answer 
to the question what the owner of premises would have been will- 
ing to give if instead of becoming the owner he had become the 
tenant of them In all cases of the description of which I am 
speaking, the whole of the circumstances and conditions under 
which the owner has become the occupier must be taken into 
consideration, and no higher rent must be fixed as the basis of 
assessment than that which it is believed the owrner would really 
be willing to pay for the occupation of the premises ” 

“This passage emphasises the fact that interest on cost 
(or on value) is not the measure of rateable value , but is only 
evidence of the rent which the particular occupier may rea- 
sonably* be expected to pay ” (Ryde, VII Edn , p. 279) 

In supplying Liverpool with Water, the Corporation of 
Liverpool constructed a reservoir. The execution of works 
involved the submersion of a parish school, church and vicar- 
age, which the Corporation had to provide anew along with 
new roads and bridges in substitution for those that were 
diverted or stopped The Sessions held that all the expendi- 
ture on the roads and bridges and the church, vicaiage and 
school ought to be taken into account as part of the capital 
expenditure m calculating the percentage for arriving at the 
rateable value The Court of Appeal upheld the decision on 
the ground that there was nothing wrong m law in it. A. L. 
Smith, L. J , said * 

i 
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“ In a case like the present, where no profits are earned in the 
parish by the use of the hereditament, a rough way of arriving at 
the rateable value by rule of thumb, there being no other way 
available, is to see what the site and the construction of works 
cost, and take a percentage on the capital amount so expended as^ 
representing the rent which a tenant would give If a person 
buys a piece of land, and spends so much m erecting a building 
upon it, the amount so expended by him forms some critenon of 
the rent which he would give, if he had to rent the hereditament 
so created. I agree that a certain rate of interest on the capital 
expended m creating the hereditament is by no means to be taken 
as necessarily equivalent to the rent which a hypothetical tenant 
would give , but I think the amount of capital expended is ad- 
missible m evidence as a criterion by which to estimate that rent 
in the case of works like these which are incapable of being com- 
pared with other hereditaments which form the subject of letting 

The Corporation must be taken into consideration as possible 
tenants of the w T orks They could not construct the works, which 
they desired to construct as necessary for the purposes of the 
water supply to their City, without coming under the obligation 
to provide a new- church, vicarage and schools, in lieu of paying a 
pecuniary compensation for those which would be destroyed by 
the works I cannot see why, as a matter of law, that expendi- 
ture was not properly taken into account by the Sessions m arriv- 
ing at the rateable value The same considerations appear to 
me to apply to the amount expended in providing roads and build- 
ings as to that expended on the new church, vicarage and schools ” 
[Liverpool Corporation v Llanfyllm Union (1899), 2 Q B. 14 ; , 
also New River (Co v Hertford Union 1902, 2 KB 597] . 

f The expenditure dealt with in this judgment was in a 
sense unproductive, because it was laid out upon things which 
did not form part, or increase the efficiency, of the rateable 
hereditament itself But if the expenditure was foreseen and 
was voluntarily incurred (either to avoid a still greater ex- 
penditure which the adoption of another site would have in- 
volved, or to insure a better water supply), it was not alto- 
gether unproductive of value to the Corporation At all events, 
the expenditure is m an entirely different category from capital 
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4 injudiciously expended/ or capital laid out on that which 
was once valuable, but has become worthless by subsequent 
changes ” (Ryde, VII Edn. 268). 

A non-profit earning company which conducted a high 
f class school for girls acquired land and built a new school 
upon it. The building and grounds were planned and equipp- 
ed on the most modem and approved principles and afforded 
much better accommodation than that requned by the Edu- 
cation Department It was held that, m the absence of a 
similar school m the neighbourhood for comparison, the year- 
ly rent fell to be ascertained on the "contractors principle/' 
that is, by charging a percentage on the capital cost of each 
pupil space (similarly to the seating basis as m the case of 
theatres and like buildings) , and the valuation of the Assess- 
ment Committee which was equivalent to somewhat less than 
4 per cent on the capital cost, but was considerably higher 
than the corresponding figure for board schools in the district, 
was approved The scale of fees paid m a school is a factor 
to be taken into consideration if it is necessary to estimate 
the rent which might be obtained from a hypothetical tenant 
[St George's School v Edinburgh (1916) S C 675, Crew, 
X Edn, p 145] 

In India the rate per cent applied to the ascertained 
value of land and cost of buildings is somewhat higher than 
the rate of interest obtainable on gilt-edged securities The 
Madras Municipal Act (IV) of 1919 prescribes six per cent 
while the Calcutta Municipal Act ( Bengal Act III) of 1923 
prescribes five per cent on the sum obtained by adding the 
estimated present cost of erecting the building to the estimat- 
ed value of the land The relative sections are as under : 

'Section 100 (2) (a) of the City of Madras Municipal 
Act (IV) of 1919 provides that “ if the gross annual rent of 
buildings of a class not ordinarily let cannot, m the opinion 
of the Commissioner, be estimated, the annual value of the 
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premises shall be deemed to be six per centum on the sum 
obtained by adding the estimated cost of erecting the buildings 
less a reasonable amount on account ot depreciation, if any, 
to the estimated value of the 3 and valued with the buildings 
as part of the premises” ; clause (b) directs that “machinery"" 
shall be excluded from valuation under this Section” 

Section 127 (b) of the Calcutta Municipal Act ( Bengal 
Act III) of 11923 lays down that “the annual value of any 
building not erected for letting purposes and not ordinarily 
let shall be deemed to be five per cent of the sum obtained 
by adding the estimated present cost of erecting the building, 
less a reasonable amount to be deducted on account of depre- 
ciation (if any), to the estimated present value of the land 
valued [with the building as part of the same piemises , ” and 
sub-clause (n) provides that “ m calculating the value of any 
land or building under this Section, the value of any machi- 
nery on such land or in such building shall be excluded, but 
all fixtures including lifts and electric and other fittings which 
add to the convenience of the building shall be valued, subject 
in the case of a lift to such deduction fiom the valuation, 
as the Executive Officer may think proper, on account 
of the cost of repairs to, maintenance of and attendance on, 
such lift.” 

The City of Bombay Municipal Act (III) of 1888 does 
not specifically lay down the method of ascertaining the rate- 
able value of properties classed as “special”, that is, those 
which cannot be let at a rent, and in the case of which there 
is no evidence of rental value available for comparison. The 
rateable value of such properties is arrived at on the con- 
tractor's test — the practice generally being to take five per 
cent, on the value of land and to add to it six per cent on 
the cost of the building ; the total figure arrived at, being the 
annual equivalent of capital value, is taken as the net or rate- 
able value of the property. The extra one per cent m the case 
26 
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of buildings is to cover the annual cost -of keeping the build- 
ings m repair 

Depreciation : It may be observed that where the valua- 
tion is based on annual letting value, vthe Acts provide for a 
deduction of ten per cent from such value to arrive at the 
rateable value , but for none, when it is based * on capital or 
structural value (the contractor’s test ; The ten per cent 
deduction, being “m lieu of all allowance for annual repairs 
orion any other account whatsoever”, has been neld to include 
an allowance for depreciation as well as insurance, etc , te , 
all expenses necessary to maintain the hereditament m a state 
to command that rent. Hence Section 78 (2) ,of the Bombay 
Municipal Boroughs Act (XVIII) of 1925 provides for a de- 
duction of ten per cent where the valuation is based on the 
annual lettmg value and not Hvhen it is based on capital value. 
Some Acts (e.g the Madras and the Calcutta), however, spe- 
cifically provide for a deduction on account of depreciation 

In this connection certain rates of depreciation have been 
commended to Municipal Councils and Local Boards m the 
Province by the Government of Madras and the relative Go- 
vernment Order (No 2380 — Local and Municipal — dated 16th 
June, 1930) reads as follows — 

"Under proviso (a)! to sub-section (2) of Section 82 of the 
Madras District Municipalities Act, 1920, the annual value of build- 
ings, the gross annual srent of which cannot be easily estimated, 
shall be deemed to be six per centum of the estimated present cost 
of erecting them, less a reasonable amount on account of f deprecia- 
tion. Rule 18 of Schedule IV to the Madras Local Boards Act, 
1920, similarly provides that m the case of railway stations and 
Government buildings, the estimated present cost of erecting the 
building less a reasonable amount on account of depreciation shall 
be deemed to be the capital value It has been suggested to Go- 
vernment that a standard of depreciation should be fixed for the 
above purpose. The Chief Engineer (General, Buildings and Roads) 
points out that it is difficult to lay down a hard and fast rule 
m the matter of fixing a percentage for depreciation of buildings 
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ence to all the ciTumi'tat us * v 7 pa r t^i w (use 


*FPE.\ DIN 


Standard r vie of Depreciation: 


Kind of building Rate of depreciation 

per annum 

1 Buildings built m lime mortar and in vh.ch 

teak has been u*ec mroughout 1 per cent 


2 Buildings built partly of brick m Line mortar 

and partly of bnck m mud ar.d in winch 

teak wood ha- been used H „ 

3 Buildings built of brick m mud and m wmch 

country wood has been osed 2 per cent 

4 Buildings like Police lines, which are inferior 

to those of cla-s 1 3 ) vun thm bnck-m-mua 
unplastered vails and muc 1 f-oors and ir 
which cheap country wood ha* beer, used per unt 


Note — The dep elation -hou d be cc'culcrcd lor each veer 
on the previous net \ai^e anve-d at *Jtcr aeacctir-g me amount 
of depreciation for mo pre\.ou* \mr 

Where depreciation .s net specifically p.ovided for, be- 
cause included m the ten per cent alio * ance, the prop r 
course, if such depreciation be seoarately demanded, would be 
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to convert the net or rateable value arrived at by the contrac- 
tor’s test into gross or annual letting value by adding to it all 
the outgoings on account of annual repairs, insurance, general 
tax, etc , and then to allow, as provided by law, the deduction 
rof ten per cent which will include “ depreciation ” as stated 
above. 

Mills and Factories : 

If m rating mills, manufactories, breweries, distilleries, 
maltings, etc, the market value criterion, or a basis of value 
by comparison with similar premises which are rented m the 
district, be not available, we “ may calculate the ientai by the 
recognised standards of value which usually prevail m manu- 
facturing districts 

“ Cotton Mills, for example, are generally arranged m four 
or live divisions. (1) modern and fire-proof, (2) modern 
and non-fire-proof, (3) intermediate and non-fire-proof; (4) 
old and non-fire-proof , (5) old and non-fire-proof and of 
obsolete design and fitted with old fashioned machinery Then 
the rental or capital value of the building or machinery is 
estimated according to the accommodation either at a certain 
price per spindle, or per loom, as the case may be ; such price 
will include buildings, steam power, shafting and piping , the 
ground value should be added to the sum thus found , or 
more generally, the value of the mill is estimated at a certain 
sum per square yard of floor space All buildings are mea- 
sured m each separate floor space — the outside measurements 
being taken— cellars and attics being treated as equal to half 
a storey. When the total area of floor space has been ascer- 
tained, it is reduced to square yards and then priced at one 
or other of the unidler-mentioned rates according to the type 
of the mill in question The price or value per square yard 
determined upon is taken as including the land used as site, 
chimneys, boilers, steam and water power, water lodges and 
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reservoirs, yards and Q other necessary and usual appendages ; 
but would not include anything of a distinctly special nature. 

“ The following scale gives the usual prices per square yard — 


Gross Value' 
per sq yd. 


Cotton Mills 
Class I — 

Mills of best modern construction 

Shillings 


for modem machinery", best /pover 
and driving arrangements 

2A to 2/3 

Class II— 

Other fire-proof mills, or slightly 
inferior to class I 

1/10 to 2/- 

Class III — 

Modern mills not fire-prooi or 
slightly inferior to Class II 

1/S to 1/10 

Class IV — 

Mills less adapted to modem ma- 



chinery than Class III 

1/6 to 1/8 

Class V — 

Mills inferior to Class IV 

1/3 to 1/6 

Class \ I — 

Old mills not adapted to modern 



machinery 

1/- to 1/3 

Class VII— 

Very old mills 

-/9 to 1/- 

Weaving 

sheds are dealt with m precisely the 

same manner 

as cotton mills 


Class I — 

Best modem weaving sheds 

1/8 to 2/ 

Class — II Intermediate weaving sheds 

1/6 to 1/9 

Class III — 

Old weaving sheds 

1/3 to 1/6" 


(Cragg). 

In regard to other works, the practice is similar to that 
m the case of cotton mills, etc For example, the value of 
iron and steel works is frequently ascertained at so much per 
furnace, say, for steel works £100 to £150 per furnace accord- 
ing to the type and capacity. Another method of valuing a 
cast steel melting furnace is first to consider the letting value 
of the building (carcass) as an ordinary building for ordinary 
purposes as worth, for the purposes of illustration, say, 3s. 
to 3s 6 d per square yard and then add, say, £1 per hole for 
the melting holes, such price to include the value of the land 
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and general appendages The letting value of this class of 
property largely depends on its capacity for turning out cast 
steel , therefore a twelve-hole melting furnace would probably 
» be worth more than one of ten holes even if the latter covered 
more ground (Ciaggj. 

There are over three score textile mills m Bombay City 
The assessment of the mills for 1929-30 being m dispute be- 
tween the Millowners’ Association and the Municipality, the 
matter was referred to arbitration, and the arbitrators (Sir 
Jamsetji B Kanga, Advocate-General, for the Municipality, 
Mr, Bhulabhai Desai, Counsel, for the Millowners’ Associa- 
tion, with Diwan Bahadur K M Jhaveri, ex-Chief Judge of 
the Small Causes Court, Bombay, Umpire) gave their award 
m April 1932 The following formula had been agreed upon 
between the parties and was referred to their technical advisers 
to determine a sum or percentage (as the case may be) on the 
several heads constituting it, but as the advisers failed to 
reach an agreement, reference to arbitration became necessary 

Formula for ascertaining the rateable value of Mills . 

I The value of land 

Note — For this purpose the mills can be divided mto 
three or four groups and the value per square yard can either 
be agreed upon or easily ascertained 

II Cost new of the buildings and other improvements 
on the land : 

Note — This cost will have to be discounted on account 
of age and condition of the buildings, and m ascertaining this 
cost an allowance shall be made m respect of such structures 
(such as chimneys, tanks, engine houses, boiler houses, etc ) 
as have fallen mto entire disuse In respect of such structures 
no refund of any tax shall be claimable 

III A percentage of return 

Note — This item will be taken as a net item exclusive 
of all outgoings and taxes which are paid by the landlord. 
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In fixing the percentage of return, regard must be had to 
the fitness and adaptability and efficiency for u^er as null 
premises 

For this puipoae milis can oe dnxka mto tnrce groups 
the central group bung taken as of stands. a adaptability 
IV To get ^ross r^utb, adc outgoings bt fore inferred m 
and from trx total denuct statutory a .hove tee of IC'Tc to get 
net or rateaole value 

V. The net or rateaole va uc as :l\ea on ldo\C oasis 
is taken for a normal \ecu anc nas :o ce d.otou iea or ap- 
preciated on account o. me condrucn of the textile industry 
Item I Thu A Gd-czor* divided tne mills mto lour groups 
(I-IV) and vT'ucC -i:t lara *r\ cue sacral groups at R* 10, 
Rs 8, Rs 5 anc Rb 4 ie*rtci:\\..y pe: yard 

Item II- -I he cost new oi the buna mgs and other im- 
provements on tl\ lend or .he nulls to be taken a: foui and 
half annas per cubic not 

As to the ru asm emems m the case of a gaolc or pittl 
roof, the height to be taiceu from the ground upto the mean 
height of the roor In the case oi a llat wot or lerrace where 
there is a paiapet the height to be taken upto half the height 
of the parapet wall In the case of north light wots the 
height to be taken from the ground level to the top of the 
tie-beam and there should be added to it one-thud of the 
height from the top of the tie beam to the top of the roof at 
the ridge level Tne measurements to be taken of all struc- 
tures from each of the outer sices of the walls 

Chimney s reservoirs compound walls, tanks loads, drains 
hydrants and elecrrc fittings nci to be taken into the measure- 
ments and nothing r\l y a to oe dunged ror them 

No charge to be made for structures such as chimneys, 
tanks, engine houses ooile: Houses etc, which have fallen irro 
entire disuse / owmg *o t He mtioduction of electricity as 
motive power) 
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For discounting on account of age ^and condition of the 
buildings, allowances on the following scale to be made : — 


On all buildings built prior to 1890, 

33 1 / s % on said cost. 

j* 

tt 

from 1890 

to 1900-20% „ „ 

it 

tt 

1901 

to 1910-15% „ „ 

it 

it 

1911 

to 1920-8% „ „ 

» 

it 

1921 

to 1925 — 4% ,, i, 

it 

it 

1926 

onwards — no allowance 


Item 111 — The percentages of return exclusive of all out- 
goings and taxes m respect of all mills to be Rs 5 for land 
and Rs. 6 for buildings 

Item IV — The outgoings to be added to the amounts arriv- 
ed at m item III to be the following * 

Municipal taxes (exclusive of water tax) : — 

14J% on the net return as fixed in item III 

Water tax by meter to be paid for sepaiately. 

Repairs at 1% on the cost new as fixed in item III and 
no further allowance for sinking fund to be made 

Insurance at 2/16% on the cost new after depreciation as 
fixed m item II 

From this to be deducted the statutory allowance of 10% 
to arrive at the net or rateable value 

Item V — The net or rateable value as fixed on the above 
basis to be taken for a normal year. On account of the con- 
dition of the textile industry during 1929-30 and 1930-31, a 
discount of 20% was awarded for each year and of 15% for 
1931-32. 

This method of valuation was thereafter superseded on 
appeal to the Small Causes Court which adopted the method 
suggested by Crag g, namely, the floor area basis, and fixed 
Rs. 3 per square foot of industrial portions (containing machi- 
nery) and Rs 2 per square foot of the remainder. 
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The sui plus development lands m mill compounds are 
rated at a fair percentage on the capital cost of lands. Resi- 
dential quarters and canteens m mill compounds are assess- 
ed on their fair letting value m the respect a e localities 

Stoppage o f tvork owing 10 Strike or Depression . 

Strikes . — When mills and factories have been assessed 
to the poor late, cccup.eis are not entitled to any reduction 
m assessment because o; a stoppage ci v oik consequent on a 
strike, or to an allowance irem tnc said rate or tne basis that 
the said mill® and factor.es were assessable cmr.rg ths conn- 
nuance of the strike as wai chou^s foi machine.', only, :rn 
rot ab doing concerns [Hoyle and Jackson \ 0 ] uhrn,» Un.on 
<1891; 2 Q B 272 i Ip tins case some factories wen? clo^ci 
on account of a btruie m.d doe Colt' oi Apptal iv.ci that the 
facior.es must be abbessed at their full value nec^j^e it was 
~ possible for the Assessment Committee to Cbtimat e tne oio- 
babihty tnat the strike »\hich had lasted rvo days when rr, e 
rate was made; would last long enough to affect the views 
of the hypothetical ~enant and that Staley \ Castleton had 
nothing to do with the facts of the ease 

“ In recent years, the existence of strikes and the fluctua 
non of trade conditions have impressed Qjarter Session® with 
the necessity foi reducing rateable \ slues so as to accoid with 
the reduced rents which tenants can afford to gi\e when then 
possibilities of earning profits a*e diminished by suen causes v 
and it is peihaps because Quarter Sessions have not felt ihem- 
sehes precluded from gwing relief by the decision in Hoyle 
& Jackson v Oldham Union that the decision has not so far 
had to be reconsideied by tne higher Courts If it be true, 
as a fact that the existence of a strike would not affect the 
views of an intending tenant m considering what rent he would 
give for a mill, it follows ab a matter of law that the rateable 
value cannot be i educed because of the strike But it is sue 
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nutted that the impossibility of estimating how long the strike 
will last is no reason for excluding the strike from considered 
tion altogether <Cf Jones v West Derby Union {1911) 75. 
J P , 375). No doubt any tenant of a mill, m fixing his rent, 
* would take into account the risk of a strike, but ic does not fol- 
low that he will give the same rent after a strike has begun, as 
he would give before the risk had become a certainty An In- 
surance Co will insure a dwelling house against fire at a recog- 
nised rate, but they will not accept the same ‘premium if they 
know that the house is already on fire It may be that the 
appellants m Hoyle and Jackson V Oldham Union were wrong 
on the facts m contending that their mill was worth only its 
value as a warehouse for storing machinery, but it is submitt- 
ed that the respondents were equally wrong m contending as 
a matter of law that the existence of the strike must be ig- 
nored (Ryde, VII Edn , PP. 246-247). 

Depression * — In R 0 for Burnley v Burnley Rating 
Authority , (Rating and Income Tax , Aug 13, 1932), ow- 
ing to depression, works were shut down m the mean time 
but equipped and ready to start operations whenever oppor- 
tunity occurred, so that the mill was out of use but ready for 
use It was decided that “ the works must be held to be oc 
cupied and used as a factory or workshop " “ I should limit 
this, however," said Noel B. Goldie, KC, MP, Recorder, 
“to what can be reasonably regarded as live works — live m 
the sense that they are suspended merely owing to exceptional 
industrial conditions and are ready and simply waiting to re- 
new operations " 

Under the old judge-made law before 1925, manufactur- 
ing or process plant and machinery were, for valuation pur- 
poses, virtually deemed to be part of the hereditament pro- 
vided by the landlord and so were taken into account m arriv- 
ing at its value, f (Kirby v Hwislei (1906) A C. 43] By 
Sec 24(1) of the Rating and Valuation Act 1925, “no account 
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shall be taken of th€ value of any plant or machinery m or 
on” a hereditament other than (virtually) power or motive 
plant or machinery. Th*s clea.I/ p:e\e^ ted p-oces* plant and 
machinery from being treaiM as pa~: of tne hercdiraruem fo^ 
valuation purposes. It d:c :;c: p.\.\cnt rs presence from giv- 
ing rise to occupation [cf .'^Cj Mill Cu \ MMiu.i 1937 ■ 

26 R. & I T 20 , 7 Did A 122, a: ? 135 p.r L.na Maug- 

ham] But the rent whicr* a cLpartmg z^naciz womd gne for 
the right to keep his plan: arc rnaermLrt or p’uncsc? pmdmr 
their disposal would eeicent ./ u^ T /enc rw v>cn value ard it 
such value were ignored n \ )~.o evidently oe nd In ctke 
words, the occupation w rn a. amt m* . u Tms i- 
m effect the legal position as conn by tr: House o. Lords 

m the Townley Mill Ca * . R L I T 63, Sep 21 1610 P 

166) where a cotton nidi ha: stopped work naa become a 
silent mill, and the stores rad been sold T-'hen the mul wa- 
left empty, there was left burned Loth lateabic and non-iatc 
able machinery The cas_ ira\elied through tne courts -when 
there were various decisions Pat finally the House of Loids 
said that the provisions of the Act of 1S25 m regard to ma- 
chinery applied to a silent mill and held it was not rateable 
Factories Closed donn It is probably correct to say Load 
for rating purposes, there have always been two classes of 
plant and machinery (1) tnat wlucn is properly part of the 
hereditament and which has always been deemed to be pro- 
vided by the owner ; and 2) that which has normally been 
brought in by the tenant for use on the premises Machinery 
of the latter class m law becomes part of the hereditament as 
soon as it is installed, and if left on the property at tne end 
of the tenancy becomes the property of the owner But by 
trade-custom it may be removed by the tenant curing the 
period of the tenancy, and on thib account it has been known 
as tenant’s fixtures For rating purposes, the landlord s fix- 
tures have always been rateable A lone line of decisions, 
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ultimately approved by the House of Lords, m Kirby v. Huns- 
let (1906) A C 43, laid it down that tenant's fixtures must 
be taken mto account as enhancing the value of a factory — 
a procedure which differed little, if at all, m effect from valu- 
ing them as if they were part of the property 

“It had constantly been urged that these decisions were in- 
consistent with others which gave tenants fixtures quite a 
different character. Obviously, if in the conception of the 
hypothetical tenancy, plant and machinery were part of the 
hereditament and deemed to be owned like the rest of it by 
the hypothetical landlord, their presence could not give rise 
to occupation and no tenant could pay a rent for the purpose 
of having them there Nevertheless, it might happen that 
the tenancy of a hereditament came to an end because the 
tenant no longer wished or was no longer able to carry on 
As soon as he elected to remove his fixtures, they would cease 
to be part of the hereditament and become chattels again. 
And if, instead of removing them before the end of his tenancy, 
he agreed with the owner to continue m possession of the pre- 
mises pending disposal of the machinery, either to a new 
tenant or to an outsider, then he might reasonably be held 
to be m occupation for the purpose of storing the machinery 
there. 

“These are precisely the lines on which the Courts, m effect, 
proceeded. Thus, m Staley v Castleton, (1863) 33 L J. 
M C 178, the American Civil War had led to a cotton fa- 
mine, a cotton mill in Lancashire had been compelled to cease 
production and the mill was closed down The machinery re- 
mained on the premises, however, and it was cleaned and oiled 
and steam was kept in the boiler It was held that the pre- 
mises were used as a warehouse for machinery, and must 
be assessed on that basis In Harter v Salford (1865), 34 
L. J. M C 206, a silk mill was closed by the retiring owner, 
who advertised it for sale The machinery was kept m work- 
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mg order. It was again held that the premises must be assess- 
ed as a warehouse for machinery 

“The general principle is, of course, that the premises must 
be assessed at the rent at whicii they will let to a new tenant 
taking them at the relevant date But evidently no new tenant 
would pay anything tor the hereditament merely to store its 
machinery there These two decisions, accordingly, modify 
this rule m order to arrive at a rental which is a true measure 
of the benefit to the actual occupier. “When the landlord 
retains possession and has some beneficial occupation, he is 
rateable at least to the extent of that benefit” (Blackburn, J 
m Harter v Salford , supra) The value is thus the rent which 
would be paid by the old tenant occupying the premises with 
the intention only of storing the actual plant and machinery 
there until either he can recommence production with a new 
full tenancy, or dispose of it to a new tenant “ The hypo- 
thetical tenant is supposed to be paying rent for the right to 
store merely the plant and machinery which are actually on 
the premises and they, it w r ould seem, are assumed for this 
purpose to belong to him” [ Lord Maugham, Townley Mill 
Ca . v Oldham (1936) 7 D R A 122 at P 134]. 

“These cases have never been entirely overruled and are 
unlikely to be so (see the words of Lord Maugham m Town- 
ley Mill Co v. Oldham , supra.) But the owners of machinery 
long protested that they were unfairly treated by the rating 
of tenant’s fixtures, and m 1925 their grievance was remedied 
Section 24(1) of the Rating and Valuation Act, 1925, enacted 
that m the valuation of any hereditament (not belonging to 
a single excepted class), certain classes of plant and machinery 
“ shall be deemed to form part of the hereditament,” and that, 
subject to this, “ no account shall be taken of the value of any 
plant or machinery in or on the hereditament” 

“In Townley Mill Co v. Oldham , supra , owing to the inter- 
war depression, a cotton mill had been closed down without any 
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prospect of reopening , and the machinery was maintained 
m condition on the premises, pending ultimate disposal It 
was admittedly in occupation and benefit was admittedly de- 
rived from such occupation, if only from the presence of some 
-loose chattels on the premises, for the right to store which it 
was agreed that a nominal rent of £7 would be paid The right 
to store the plant and machinery was naturally a much greater 
benefit and a much higher rent would have been paid for it. 
The value of the plant and machinery itself would also neces- 
sarily have been an important factor m fixing that rent “ I 
am unable to see how the value of the occupation for the 
purpose to a hypothetical tenant can be assessed without some 
consideration of the value of the plant and machinery ** (Lord 
Russell, at P 127) And as the Act forbade any account 
being taken of such value, it operated to prevent the addi- 
tional benefit derived from the presence of the machinery, and 
the additional rent which would be paid for the right to store 
it, from being taken into account “If certain machinery is 
to be treated as of no value for the purpose of rating, it can- 
not, m any view, serve to inflate the rateable value even on 
the warehouse basis’* (Lord Maugham, at P 136) 

“It is not easy to put into words the principle on which this 
case is based The rule laid down in Staley v Castleton and 
Harter v Salford is not entirely negatived Where a party 
remains in occupation of factory premises after he has ceased 
to work them, they will still be valued on the “ storehouse ” 
basis And where the tenant is in occupation and uses the 
hereditament to the full, it will still presumably be valued at 
the rent which it would command if let for use as a factory 
But m each case any additional element of value" attributable 
to the value of the machinery must be disregarded Perhaps it 
would not be too much to say that whenever, m the hypo- 
thetical negotiations for a tenancy, any additional benefit would 
be derived from machinery on the hereditament and that bene- 
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fit is m any way affected by the value of the machinery, any 
additional value representing that benefit must be ignored 

“It has been suggested that the facts of these three cases 
arq not identical In both Harter ,v. Salford and Townley 
Mill Co v. Oldham , the occupier had abandoned the inten- 
tion of using the mill as a null, and it had to be assumed that 
the hypothetical tenant was m a sense holding over and pay- 
ing the owner a consideration for the right to keep his machin- 
ery there pending disposal of it In such case the only benefit 
derived by the occupier from his occupation was that of 
storing the machinery m fit state on the premises at minimum 
cost and; inconvenience to himself until he could most profit- 
ably dispose of it And the value of the machinery would 
be a factor, and a very potent factor, in the consideration 
agreed. 

“In Staley v Casileton there had been a similar break m 
business activity — a break sufficiently serious to warrant the 
view, as the Court held, that the hypothetical tenant would 
not have agreed to pay the same rent / as for a mill in full 
working but would have obtained a reduction m rent from the 
owner pending an improvement in trade The physical use 
of the mill Was also substantially the same — the mere main- 
tenance of machinery m condition on the premises — and the 
expression “ storehouse for machinery ” might on that account 
be justified in this case too But there the parallel ends The 
cessation of work represented only a temporary break m normal 
business activity The occupier intended to continue in occu- 
pation and to work the mill again as a mill as soon as econo- 
mic circumstances permitted In addition to the benefit of 
maintaining the machinery on the premises, and probably 
considerably more important than it, was that of being able 
to resume work at a moment's notice The Court held that 
this latter consideration must be left out of account, because 
a yearly tenancy was envisaged (hence the expression “store- 
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house for machinery ”, covering only the benefit derived from 
the storage of the machinery J . To take it into account would 
be to value the hereditament as if it were let for a term ot 
years, instead of Tor the year of assessment 

“Lord Sankey m Consett Iron Co v Durham , (1931) 14 
R. & I. T. 9 (ELL ), m one part of his judgment seems to 
consider t that possibly this may be right Thus he says : 
“ There may be circumstances which prevent the occupier of 
a coal mine from using it for the purpose of producing coal, 
and) if there are such circumstances, he may 'be entitled to have 
excluded from consideration, m fixing the amount of assess- 
ment, the expectation that at some future time circumstances 
will change so as to allow him to use it for that purpose” 
But here he seems to be only leaving the matter open, with 
the characteristic reluctance of all judges to determine any 
matter not specifically before them And actually the view 
adumbrated is certainly difficult to reconcile with other deci- 
sions Thus in Great Eastern Railway v. HaughUy (1866) 
LR 1 QB 666, it was expressly held that the possibility, 
and indeed the expectation of a tenancy lasting more than 
a year must be taken into account In Hoyle & Jacksons 
Oldham (1894) 2 QB 372, mills iwere out of use owing to a 
strike at the relevant date It was held that they could not 
be assessed on the storehouse-for-machmery basis, but must 
be valued as mills in occupation, due regard being had, of 
course, to the risk of strikes interfering with work generally 
Staley v Castleton and Harter v. Salford were distinguished 
on the ground that m each of them “the business had actu- 
ally ceased and .the buildings had been turned from mills into 
warehouses for machinery, and as far as the ability of the ten- 
ants to carry on business was concerned, they were in no 
better position than if their mills had been burned down”. 
This is perhaps hardly expressing the position quite accu- 
rately In Harter v Salford the owner had closed down the 
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mill and so far as any intention of carrying on business was 
concerned, the premises might as well have been burned down, 
but physically and economically there was no finding of fact 
to prevent their continuing in production In Staley v 
Castleton economic conditions precluded the continued working' 
of the mill but the intention to continue working remained 
and the owner was holding ihe mill for use as a mill as soon 
as it could be put into production again In fact, except that 
his cessation of work was attributable to a widespread dis- 
turbance of economic conditions affecting the whole industry 
and had lasted and was expected to last longer than the stopp- 
ages in Hoyle and Jackson’s works, he was precisely m the 
same position as Hoyle and Jackson themselves. In another 
case it was said . “The true principle is to assume the 
continuance of those circumstances which constitute the value 
to the existing occupier unless it be made to appear that 
those circumstances are about to undergo a change ” [Cock- 
burn, CJ, m R v Fletton (1861) 30 L J M C. 89 J 

“In spite of Lord Sankey’s cautious words, all these cases 
were approved in Consett Iron Co v Durham , supra , and 
the first two by Lord Sankey himself Moreover, three of 
the judgments laid stress on « the fact that, m so far as it laid 
down any rule that only the conditions m the year of assess- 
ment could be taken into account, Staley v Castleton was 
wrongly decided, though the view was admittedly expressed 
that the words of Blackburn, J, really went beyond what he 
intended. Lord Sankey, citing the words of Greer, LJ, in 
the Court of Appeal, himself said : “ The learned judge ap- 
pears to have left out of consideration the question as to 
whether, at the time when the rate was made, any proposing 
tenant would take the premises as a cotton factory in expecta- 
tion that the American Civil War would end, and that while 
still in occupation he would be entitled to make money out 
of it as a cotton factory ” Both Viscount Dunedin and Lord 
27 
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Sankey himself cited the judgment of Gockbum, C J., m Great 
Eastern Railway v. Haughley with approval . “ It is one thing 
to start with the assumption that you are dealing with a ten- 
ancy from year to year, and another thing to say that the 
hypothetical tenant, in calculating what he can reasonably pay 
as rent for the premises, is necessarily to assume that his ten- 
ancy would not last beyond the year I think the possibility 
of its longer duration is one of the surrounding circumstances 
which the tenant from year to year would take into account ” 

In Cornell Iron Co. v Durham itself, there was a finding 
of fact that the coal mines could not be worked at a profit in 
the year of assessment and that no tenant would have been 
found willing to take them without the expectation of a tenancy 
of longer duration during which conditions would improve. 
It was held that the anticipation of a longer tenancy was 
rightly taken into account along with the hope of improve- 
ment m trade 

“All this suggests very strongly that the decision m Staley 
\ Castleton requires modifying substantially, and it raises 
doubts whether that case can properly be regarded as one of 
occupation on a storehouse-for-machmery oasis at all It may 
be that the true view of the law is this * the mill would have 
a value to the occupier as a storehouse for machinery , it would 
also have a value to a tenant intending to use it as a mill and 
knowing that there was no immediate prospect of putting it 
into active production but expecting that, with an improve- 
ment of conditions hoped for, in due course, he would be able 
to make a profit out of it sufficient to compensate him for 
any loss of rent paid out in the first year or so ; whichever 
is the greater is the value, on the principle of Robinson Bros 
v Duram (1938) DR A 47 If this is so, it will necessarily 
considerably affect the question of the valuation of heredita- 
ments which are closed down as part of war-time concentration 
of industry ” (R & I T Vol XXXVI, Aug 14, 1943) 
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Petrol Service Stations : Sites are purchased or leased ; 
the tanks, pumps, etc, are usually installed by the purchaser 
or lessee The valuation for rating is made on the “contrac 
tor’s principle,” based on the cost of the land or, m the case of 
a lease, the ground rent reserved, plus the cost of installation " 
of the tanks and pumps For instance, say, there is a reserv- 
ed ground rent of 

£ 400 

5% of cost of installation, £ 2,000= £ 100 

Rateable value £500” 

(Crew, X Edn, pages 277-278). 

Where, as is generally the case, the petrol pumps are oc- 
cupied as part of and m connection with a motor service sta- 
tion, comprising tanks, workshops, showrooms, offices, etc, 
one assessment should be placed on the hereditament as a 
whole, {Ibid P 278) 

Playing Fields : 

Playing Fields may be divided into two mam categories, 
viz — 

(i) Those on land 'which is dedicated to the public (le 
playing fields m public parks or recreation grounds or other 
grounds dedicated m perpetuity to public use) ; and 

(u) Those on land not so dedicated 

The Courts have decided that playing fields in the first 
of these categories are not rateable, even though some fees and 
other receipts may be derived from their user , [see Lambeth 
Overseers v London County Council (1807) A C. 625 ; 
Manchester Corporation v Charlton Union (1899), 15 T. L. 
R 327 , and Mayor of Liverpool V West Derby Union (No. 
2), (1908) 2 K R 647] It has been said that these giounds 
are “struck with sterility” and that the occupiers are really 
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the public at large who cannot be rated The decision of the 
House of Lords in the Lambeth case (otherwise known as the 
Brockwell Park case ) was considered by the High Court m 
the case of South West Area of Essex Assessment Committee 
¥ The London Playing Fields Society (reported m the Time $ 
of the 24th July, 1930 ) The High Court pointed out that m 
the case before them the restrictions on the user of the land 
were voluntary and partial and the dedication of the land 
by the Society to the use of public was revocable at the will 
of the Society, whereas the judgment of the House of Lords 
In the Brockwell Park case had turned on the point that m 
that case “there was by statute a perpetual obligation” on the 
London County Council “to preserve the Park for the per- 
petual use of the public as a place of recreation ” The High 
Court held that the case before them was not on the same 
footing as the Brockwell Park case and that the land owned 
by the Society , being dedicated to the public merely to the 
extent indicated above, was rateable 

Playing fields and other recreation grounds not dedicat- 
ed to the public m the same sense as indicated m the Brock- 
well Park case de playing fields within category (n) men- 
tioned above) are rateable This category includes every type 
of playing field and sports ground, for example . 

Lords, the Oval, and other county cricket grounds , foot- 
ball and other sports grounds managed on a commercial basis 
for profit , tennis and other sports grounds provided, equipp- 
ed and let out by private owners or lessees , grounds occupied 
by certain types of clubs the membership of which is practical- 
ly restricted to wealthy persons , sports grounds provided by 
industrial firms, banks and commercial houses for their, em- 
ployees , sports grounds provided under minors’ welfare sche- 
mes, sports grounds occupied by bona fide amateur sports 
clubs dependent on small subscriptions and/or charitable do- 
nations , sports grounds with club-houses and other buildings 
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on which large sums of money have been expended , and land 
with little or nothing m the way of special equipment, used 
for cricket, football or other games 

The considerations which follow are directed mainly to- 
the sports grounds and playing fields occupied by bona fide 
amateur clubs not pnmanly run for profit , and mainly de- 
pendent on subscriptions of the members and/oi charitable 
donations 

The gross value for rating purposes of such playing fields 
and sports grounds as are rateable should be estimated m 
accordance with the same statutory definition as is applicable 
to other rateable properties. 

The “net annual value ” (which m the case of playing 
fields is also the “ rateable value “) is to be found by deduct- 
ing from the gross value the appropriate deduction under 
Part I of Schedule II of the Act oi 1925 In the case of the 
normal sports ground (le one occupied togethei with build- 
ings), the deduction will be that specified under class (6) of 
that part of Schedule II, viz , an amount equal to 10 per cent 
of the gross value , whilst m the case of land without buildings, 
the deduction will be that specified under class (7), \iz a sum 
equal to 5 per cent of the gross value 

Actual rents paid are not necessarily conclusive evidence 
as to gross value ” The value of the property has to be 
assessed as the property stands with all its advantages and 
with all its disadvantages All the conditions, restrictions, 
and circumstances which may affect the annual value of the 
property must be taken into account It is an established 
principle that the “ gross value ” must be based upon the rent 
which may reasonably be expected on the assumption that the 
hereditament is to be let solely for the purposes for which it 
is actually equipped, occupied and used, viz , m this case for 
the purposes of a playing field or sports ground 

Another point which ic may be desirable to emphasise 
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is that, while u gross value” clearly includes the usual cost 
to the landlord of “ repairs ” to the hereditament, such as, 
in the case of a playing field or sports ground, the repair of 
' fences, hedges and drams, it does not include the usual cost 
to a tenant of cultivating the field or ground for the purpose 
for which it is used, such as the day-to-day watering, mow- 
ing, and rolling of cricket pitches, tennis courts and bowling 
greens 

In applying the above-mentioned general principles to the 
valuation of the particular class of playing fields and sports 
grounds under consideration, the following, among other rele- 
vant considerations, need to be borne m mind 

U) Excessive purchase prices or excessive rentals may 
have to be disregarded For example, where land is ripe (or 
ripening j for building but is used for purposes of sport, it is 
necessary to consider whether, m all the circumstances of the 
particular ground as it is at present used, the rent actually 
being paid by a sports club ( or, if the land has been acquired 
by or for such a club, a customary percentage on the price 
actually paid) would, by itself, give a tiustworthy indication 
of the rent which the hypothetical tenant might reasonably 
be expected to pay and the hypothetical landlord receive for 
it as a playing field or sports ground 

(nj It is desirable, before answering the statutory ques- 
tion, for the Rating Authority and Assessment Committee to 
form a clear opinion as to the kind of people who might be 
desirous of occupying the hereditament, if it were m the mar- 
ket to be let as a playing field or sports ground For the 
purposes of the valuation, these should be regarded as the 
hypothetical tenants 

(m) It is reasonable to have regard (among other 
circumstances) to the extent to which the ground is, m fact, 
used otherwise than exclusively by the rateable occupier, i e , 
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Is, by him, made available, without charge, to the public ge- 
nerally 

(iv) The cost of the cultivation or upkeep of a playing 
field (regarded as a tenant’s expense distinguishable from the _ 
landlord’s expense of repairs) is a factor which may affect 
the rent which it is reasonable to expect Where special de- 
velopment or a high standard of cultivation or upkeep is re- 
quired for the playing of games (eg cricket pitches, tennis 
courts and bowling greens), the cost of such cultivation or up- 
keep is relatively large It is necessary, therefore, that the 
Rating Authority, when estimating the ‘ gross value” of a 
playing field or sports ground, should consider carefully th- 
reat which a hypothetical tenant, as distinguished from the 
actual tenant, might be expected to be able to pay, having 
regard to the expenses which he will have to incur for the 
lunnmg of the playing field or sports ground, such as water- 
ing, mowing and rolling, rates and other tenant’s expenses 

The hypothetical tenant may m many cases be the actual 
and only possible tenant and although the actual tenant 
(being an owner-occupier) may m fact not pay rent, the 
amount to be estimated to be the gross value of the heredita- 
ment should be calculated on the assumption that he does pay 
rent. 

(v) Unusual features, whether of advantage or disad- 
vantage or whether necessary or unnecessary, should receive 
special consideration For example, if the buildings are used 
partly for purposes which are not essential to the provision 
and pursuance of facilities for the sport for which the land 
is provided, it w T ould be proper and necessary m valuing the 
buildings to have regard to their user for those purposes On 
the other hand, if, for example, much capital expenditure has 
been incurred m fitting the land for the purposes of sport and 
recreation, it would be proper m assessing the value to ex- 
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elude any part of the expenditure, beyond normal require- 
ments, which does not add to the annual value 

(vi) Land which is otherwise “ agricultural ” should 
^not be regarded as taken out of the category of “ agricultural 
land ” merely because it is occasionally used for purposes of 
recreation The definition of “ agricultural land ” in Section 
2 (2) of the Rating and Valuation (Apportionment) Act, 
1928, specifically contemplates that the occasional user of such 
land for sport or recreation will not make it rateable 

(From “Statement prepared by the Central Valuation Com- 
mittee for the Guidance of Rating and Valuation Authorities '*} 
Crew gives the following examples of the valuation of 
football and cricket grounds . 

Football Ground — 

.Gross Value 

(a) Site — 8 acres @ £600 per acre = £4,800 (£ 5% £240 

(b) Cost of erecting Secretary’s and 
Manager’s Offices, Player’s Dress- 
ing Rooms, Bath Rooms, etc £2,500 <g 6% £150 
Brick-built 

(c) Cost of covered and open stands 
and pavilion constructed of 
wooden seats, corrugated iron 

sides and roofs, iron stanchions, =£13,000 @ 7%£910 

Gross value- £1,300 

“The above ground holds 40,000 spectators (15,000 m 
covered and 25,000 in open stands) and, according to a rule of 
thumb method of valuation, approximates a rateable value of 
£2 — 14s — 8 d. per 100 spectators Very few football grounds 
m England or Scotland produce these figures The rates of 
deductions vary m conformity with the amount of repairs 
each section of the valuation will incur The deduction m 
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respect of the land is one-tenth m accordance with Part I, 
Sched II of the Act of 1925, but it is apparent that to main- 
tain a football playing pitch, with its considerable wear and 
tear of the grass, especially round the goal posts, entails a 
larger outlay per annum than would a meadow used for ordi- 
nary purposes The stands, etc , should also receive a greater 
margin of repairs than m the case of the offices, for the reason 
that a wooden framed building covered with corrugated iron, 
etc., is less durable than the brick building, and the cost of 
repairs and renewals would be much higher , the ordinary 
deduction is, however, allowed” (X Edn, PP 206-207) 

In Scottish Rugby Union v Edinburgh „ (1926, S C 495), 
to the football ground constructed by the Scottish Rugby Union 
and opened m 1925, the Assessor applied the contractor’s prin- 
ciple with certain modifications and concessions, and valued 
the ground at £2,000 for rating purposes for 1925-26 On 
appeal, this was reduced to £1,400, it being held (1) that 
the contractor’s principle is inapplicable to subjects erected 
not as a commercial speculation but on public and patriotic 
grounds , (2) that the valuation by profits (a method un- 
available m this case for the year in question) is misleading 
m so far as the profits depend on the prestige or position of 
the owner of such a body as the Rugby Union , and (29 that 
valuation by comparison is unsatisfactory where there are no 
actual lets which can be taken into comparison (Crew, X Edn, 
P. 208) 

Cricket Ground : The ground consists of 10 acres, 1 
rood, 20 poles, adjoining a river and is m close proximity to 
trams and trains The freehold has been acquired by a club 
at a cost of £4,000, and a wooden pavilion has been erected at 
a cost of £400 and a bowling green has been constructed of 
the very best turf at a cost of £400, but it is not proposed to 
take this latter expenditure into account, as the special turf 
does not materially improve the rental value of the ground ; 
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there are also a number of tennis court? which are sublet to 
tennis clubs 

Gross Value 

Cost of ground, £4,00 (g 5% £200 

„ wooden pavilion £400 ©7% £28 

£228 

{Ibid). 


Gross value 
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making profits in the trade carried on, on the premises , similar- 
ly, it may be enhanced by fixtures to the premises If a 
tenant brings m movable furniture when he comes to occupy 
*he building and takes it away or sells it to his successor when 
his tenancy terminates, the value of the occupation is not 
enhanced beyond the value of the buildings But if the owner 
of a hereditament annexes to it machinery for carrying on a 
particular industry and lets it in that condition, the value of 
the occupation to the tenant is obviously something more than 
the value of the building without the machinery. Between 
these fcjvo extreme cases, there will be found an intermediate 
class of articles which, though not annexed to the heredita- 
ment so as to form part of it, yet are to some extent attached 
to it, so that, ordinarily, the hereditament would be let with 
them The question is, whether, and if so how far, the value 
of the occupation is m such cases enhanced by the presence 
of some or all of such articles and whether they are to be 
taken into consideration in fixing the rateable or net annual 
value The rent which a hypothetical tenant might reasonably 
be expected to pay from year to year being the statutory 
measure of value, it is necessary to determine m respect of 
such articles whether they would be let with the hereditament 
on a demise to a yearly tenant, and whether they are essential 
to the use and occupation of the hereditament for the parti- 
cular purpose or business for which it is intended If the 
articles are to some extent attached to the hereditament but 
not so far as to become a part of it, it is necessary to inquire 
into the nature and object of the attachment — whether, at the 
time the articles were attached, it Was intended that the arti- 
cles should remain permanently attached to the hereditament 
with a view to the improvement of it or merely foi temporary 
purposes and for the more convenient or complete enjoyment 
and use of the articles as chattels 

Fixtures may be described as articles which were original- 



FURNITURE AND FIXTURES 


429 


ly personal chattels aifd which, although they have been annex- 
ed to a hereditament so as to become part of it and lose their 
chattel nature, are yet capable of being severed and are sale- 
able at the will of and by the person who annexed them, and 
can become chattels again [Cj. Stirling, L J, in H alien v. 
Runder (1934; 1 C R. M & R 226, referred to as the 
best definition he was acquainted with by Luxmoore, J , m 
Spyer v Philhpson (1931) 2 Ch. D 183], 

Anything becoming so attached to the freehold as to be 
part of it is rateable Fixtures are deemed to be rateable if 
they would pass as part of the hereditament on a demise to 
a tenant. As tenant’s fixtures and trade fixtures become land- 
lord’s fixtures on being left by the person who affixed them, 
both these classes of fixtures have been held to constitute part 
of the hereditament and to be rateable, irrespective of any 
actual or normal right of removal as between landlord and 
tenant, heir and executor, or under legal process In effect, 
therefore, all fixtures are rateable (R & I T, P 267, April 
27, 1940) 

The old rule of law, namely, “whatever is planted in the 
soil goes with the soil”, still applies in many cases If a 
tenant builds bricks into the ground of his holding, the bricks, 
which before being built in were personal chattels, become a 
part of the realty on being annexed to the soil, and the pro- 
perty m them passes to the landlord. Before a chattel can 
become a part of the realty, some kind of annexation, which is 
more than mere juxtaposition, is necessary, that is, the chattel 
must be fixed into the ground, or cemented, or otherwise at- 
tached to a fabric which is already attached to the ground 
In the words of Blackburn, J , “blocks of stone placed one on 
top of another without mortar or cement, for the purpose of 
forming a dry stone wall, would become part of the land , 
though the same stones, if deposited m a builder’s yard and 
for convenience sake stacked on the top of each other m the 
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form of a wall, would remain chattels ” { Chidley v West Ham 
(1874; 32 L T 486]. '‘Some articles are considered to be 
‘ constructively ? annexed to the realty, although m fact they are 
not For instance, locks and keys and loose articles for the 
° working of machinery that has become attached to the realty, 
are essential parts of something which is itself a part of the 
realty, and are considered constructively annexed to the soil. 
So, some articles which are not fixed to the soil, but are re- 
tained in position by their own weight, may become part of 
the realty if intended to become a part of it” (Cragg) 

In R . v St Nicholas [(1783; 1 Bott’s “Poor Laws”, page 
164], which was a case m respect of a weighing machine, 
the question was not really whether the machine was rateable 
but whether the profits made by the machine were rateable 
Willes, J , said . “If a billiard table stand m a house and the 
house should, in respect of such table, let at a higher sum, it 
would be rateable, while the table continued there and was so 
let, at the advanced rent ” This statement would be correct, 
says Ryde, if the billiard table be regarded as part of the house. 
But if it be regarded as a mere chattel, and the rent be paid 
for the use of the chattels m the house as well as for the 
house itself, then unless personal property be rateable, it can 
hardly be contended that, when an increased rent is given for 
a furnished house (house and chattels), the rateable value 
must be increased in proportion Lord Mansfield and Willes, 
J, says Boyle, seem to have decided the case as they did on 
the ground that the machine was actually part of the freehold. 
The reference of Whiles, J , to a billiard table m this connec- 
tion is not clear, because it was subsequently expressly decided 
m R v White [(1792) 4 T. R 771] that household furni- 
ture was not rateable, and a billiard table undoubtedly falls 
under this description There is no reason, adds Boyle, why 
the line should be drawn at a billiard table any more than a 
dining table, or any other substantial piece of furniture It 
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can scarcely be contended that because a thing, not rateable 
per se, was let with a rateable hereditament, that fact alone 
made the thing rateable , were it so, a house let furnished 
would make the occupier rateable for the furniture Besides, a 
landlord and his tenant cannot, by the particular contract 
they may choose to make, raise or dimmish the rateable value 
of the premises demised 

In valuing a house for rating purposes, it should be look- 
ed at as if let unfurnished “A furnished house”, said Black- 
bum, J , after expressing his assent to the judgment delivered 
by Cockburn, C J, m i? v Lee (1866) 1 Q B 253, “would 
fetch a higher rent as it stands, with the furniture m it, than 
it would fetch if the furniture were removed But as the 
rateable value of the house is the rent which would be given 
for the house , the rent given for the furnished house must 
be apportioned” t between the house and the furniture) The 
question we have to decide is what rent would any hypothe- 
tical tenant give for the whole value of the rateable property, 
although the person, who actually did occupy, would not pay 
rent for portions of the property which are fixed to the pre- 
mises so as to become part of them, although capable of re- 
moval, because instead of paying rent for those portions he 
would purchase them, yet it is allowed that we are to consi- 
der what is the rent which an hypothetical tenant would pay 
looking at the premises with these articles of manufacture an- 
nexed to them I take it to be clear that what the cases have 
laid down is this If you wish to know for how much a fur- 
nished house is rateable, you must ascertain what is the rent 
of the house and what is the rent of the furniture and the 
fixtures, things which in no way form part of the rateable 
premises deduct from the rent paid for the furnished house 
what is paid for the use of the furniture and those things 
which form no part of the rateable premises, and the remain- 
der will be the rent for which the house is rateable The 
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question then would arise, whether thosd things in respect of 
which you are to make an allowance and a deduction are m 
themselves part of the premises or are, like the furniture, no 
part of them Now, some things are attached to the premises 
so as to be part of them although, as between landlord and 
tenant, and heir and executors, there is a right to remove them, 
and of course no allowance can be made for them Other 
articles such as movable furniture are manifestly not part of 
the house and allowance must be made for them But there 
are intermediate things with respect to which it is sometimes 
very difficult to determine whether they are made part of the 
premises or not The rule laid down has been that where the 
things are attached to the premises so as to be part of the 
premises, although they are removable, still they are to be 
looked upon as part of the premises, although there may be 
a right to remove them But if any thing is fastened to the 
premises so as still to remain a chattel, although fixed and 
steadied for the purposes of use there, it never ceases to have 
the character of a movable chattel although fixed for the pur- 
pose of having the enjoyment of it The common illustration 
is the case of a mirror which m the ordinary way is screwed 
to the wall , still, it remains a movable chattel and is no part 
of the premises. On the other hand, a grate which is built 
into a chimney, although it is capable of being removed, would 
still be fixed to the premises so as to be part of them and there- 
fore part of what would be considered as let to the hypothe- 
tical tenant and for which he would pay rent. In Hellawell 
v Eastwood (1851) 6 Ex 295, the Court, put it clearly and 
distinctly that the two important elements to consider are , first , 
the degree of annexation and secondly , the object of annexa- 
tion, whether it was for the improvement of the inheritance 
that it 4 was attached to a part of the inheritance, or whether 
it was for the enjoyment only of the thing itself The idea 
is throughout the same— if the things are annexed, though 
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but slightly, with a view to the enhancement of the inheritance 
and the permanent improvement of it, they may be consider- 
ec as pan of it ror winch a hypothetical tenant would be con- 
sidered rateable 

How could it be suggested, asxs Boyle, mat a dwelling 
nouse wcuid acareung to met cm ideas oe a owed mg house 
without its kitchen range ard panour scevtrs whicn. are of 
the nature of those parts cl the lamx wmen are essential to 
justify the description of “dwelling nouse and he suggests 
that m this connection the word ‘ essential 1 may be usefully 
employed To apply the word “ essential to tne trade carried 
on does not assist the aaempt to discriminate beove^n things 
that are rateable— because part of the fret raid — and things 
that being meie chains arc exempt But he suggests that to 
inquire w nether tne tmngs are essential to tne pi onuses to lit 
tnem foi tre occupation for which u\e\ are intended, be u 
mill, dock, railway or gas works, m tne same sen^e in which 
the large and the stove are essential to make the dwelling hou'-e 
lit for the reception of the tenant, may materially a*d the 
solution of the difficulty 

If the tenant wno takes a furmsned nouse has in addition 
to buy, 01 give a separate rent for, the furniture, he will not 
give a higher rent for the house itself than for a simdar un- 
furnished house ir the neighbourhood , See Crockett <L Jones 
v Not [Hampton Union (i902; 72, L J K 3 320] 

In R v Lee (1866; 1 Q B 241, Lush, J, said : ‘ I ap- 
prehend that the premises to be raced ere to oe taken as they 
are , with all then filings and appliances by vJnch the ouene ~ 
has adopted then: :o a particular use, and which would 
pass as a pa^z oi the premises by a demise oi them to a 
tenant That <^cems to me to cxpiess what, m other words 
has been expressed m the cases referred to by the other mem- 
bers of the Court Wherever such fittings and aonhances have 
become so far a part of the premises that they would pass 
28 
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by a demise of these premises, they Jwouid form a part of the 
rateable subject of the inheritance for the purpose of rating 
When we have to apply this test to any particular stage of 
circumstances, the question is not what a tenant might re- 
move, not what might be taken m execution under a writ 
against the owner, but as between the landlord and the tenant 
would pass as part of the premises ” The principle laid down 
m this case is clear and intelligible It is easy to see the dif- 
ference and draw the line between things to be included in the 
rate and those toi be excluded. 

“ It is a correct principle m ascertaining the rateable value 
of the property”, said Blackburn, J, in R v Halstead (1867) 
1 Q. B. 241, “that you must take all the property that en- 
hances the value of the occupation, m short, you must take 
more than the four walls of the building, into account” 

Ordinary chattels are not part of the land and so are not 
rateable ‘Furniture and furnishings, such as electric lamps, 
carpets, curtains, looking glasses and pictures are not rateable, 
nor is anything movable m the ordinary course, such as office 
and station furhiture, loose tools, loose machinery and gas 
meters Stock-in-trade was declared exempt by the Poor Rate 
Exemption Act, 1840 This does not include plant and ma- 
chinery, which is now rateable only m accordance with Sec 
24 of the Rating and Valuation Act, 1925 

As between landlord and tenant , says Ryde, the general 
rule is that every thing substantially and permanently affixed 
to the soil is a fixture, and fixtures annexed for a permanent 
purpose and for the better enjoyment of the estate become 
part of the free-bold ; but exceptions to this rule were made 
in favour of the tenant in respect of fixtures erected by him 
for the purposes of his trade and (in certain cases) for the 
purposes of ornament or convenience When a tenant “brings 
any chattel to be used in his trade and annexes it to the 
ground, it becomes a part of the free-hold, but “with a power 
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as between himself arid his landlord of bringing it back to the 
state of a chattel again by severing it from the soil As the 
personal character of the chattel ceases when it is fixed to 
the free-hold, it can never be revived so long as it continues 
so annexed"" [Bain v Brand (1876) 1 App Cas 762 ; see 
also Reynolds v Ashby (1904) A C. (House of Lords) 466] 
Fixtures which come within thd category of “tenant’s fixtures” 
are removable by the tenant during his term (or during what 
may, for this purpose, be considered as “an excrecence on the 
term”) but not afterwards It is sometimes said that things 
which are removable by a tenant, because they are “tenant’s 
or trade fixtures”, are, until they are severed, part of the free- 
hold and if this be true as a general proposition without any 
qualification and for no other reason, they must necessarily 
form part of the rateable hereditament to be valued for the 
purposes of rating For ex hypothesi the things are not mere 
chattels , and it is only because they would, under the general 
rule of law, form part of the free-hold, and so pass to the 
landlord although erected by the tenant, that the tenant is 
obliged to pray m aid the exceptional principle engrafted on 
that rule in favour of tenant’s fixtures or trade fixtures 

Fixtures m connection with cinemas or picture houses will 
be found dealt with under “ Cinemas ” m Chapter VIII 

Tenant's Fixtures (removable by the tenant) may be 
either (1) domestic fixtures for use or for ornament, or (2) 
trade fixtures 

Domestic Fixtures In Spyer v Philhps&n (1931) 2 Ch 
D 183, the Court of Appeal gave an important decision with 
regard to decorative fixtures attached to the free-hold by the 
tenant of a fiat who had fitted up rooms with valuable ancient 
panelling, and had put in suitable ornamental chimney-pieces 
and fire-places He died during the term of the lease, and the 
landlord claimed that these fittings had become part of the 
premises, and could not be removed by the tenant’s executors. 
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The Court of Appeal held, however, thafc the tenant had put 
up the fixtures in order that he himself might enjoy them, and 
not with any intention that they should become part of the 
premises and that, since m fact they could be removed with- 
out doing irreparable damage to the structure, the executors 
were entitled to remove them The method of attachment was 
immaterial, except m so far as it confirmed the intention of 
the tenant that the annexation should not be permanent 

Lord Hanworth, M R, in his judgment, said that the 
great value of the panelling indicated that it was of the 
nature of an ornament and a luxury which the tenant wanted 
to enjoy in the way m which it could be enjoyed, namely, by 
being put up m his fiat The fact that considerable mjury 
had been done to the premises m the process had little bear- 
ing upon the problem The tenant might be liable for breach 
of covenant, and to substantial expenditure for replacement , ' 
but those were risks that he might be prepared to run in 
order to set up the ornament that he wanted to enjoy. He 
had not lost his right of removal <4 You cannot infer that the 
object and purpose of the annexation was to benefit the pre- 
mises and the landlord, rather than for the purposes of his 
own temporary enjoyment ” 

This case is the latest stage m a process that was going 
on for hundreds of years, whereby a tenant is relieved from 
some of the oppressive effects of the ancient rule of law that 
anything attached to land — to the free-hold — at once becomes 
part of it. There must be some definite fixing of the thing to 
the free-hold. Thus even a building may be so put up that 
it is not attached to the soil, and remains the tenant's pro- 
perty And it has always been recognised that there are some 
types of fixing that are of so slight a nature, or for a purpose 
so clearly temporary, that the thing fixed does not become 
part of the free-hold Simple examples are a carpet nailed 
to the floor, or an electric lamp inserted into a holder The 
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fundamental rule is fiiat articles not fixed to the free-hold are 
not part of it unless they can be shown to be intended to be 
so ; while articles fixed, ever so slightly, are part of the free- 
hold unless they can be shown not to be so 

Thus, a fixture is something that has become ‘"part of the 
land” by being fixed to the land which includes, of course, 
any part of a building itself fixed to the land. And, since 
the thing is now the property of the owner of the free-hold, 
the tenant who has fixed it may not unfix} it . he cannot re- 
gain his property m it, unless allowed to do so by some ex- 
ception to the rule 

It was early seen that to deprive the tenant at once and 
for ever of his property m anything that he fixed to the free 
hold might work great injustice, besides paralysing the tenant's 
activities So classes of exceptions to the rule have been de- 
vised by the Courts, and have been widened m favour of the 
tenant as time went on The things excepted are true fix- 
tures, which do become part of the free-hold by being annexed 
to it by the tenant, but which he may sever from the freehold, 
and by so doing regain as his property They are called 
“ tenant’s fixtures” Various classes of ordinary things have 
been recognised as tenant’s fixtures, such as bells, cupboards, 
grates, ranges, oveils, wmddw blinds, fixed beds (in the days 
when these were used), book-cases screwed to the wall, etc. 

As regards ornamental fixtures, those that formerly would 
have been held to have become part of the house are now held 
to be removable Lord Brampton, m a previous case, suggest- 
ed that frescoes painted on the wall supplied an example of 
the sort of attachment necessary to make pictures a part of 
the free hold The fixing was spoken of by Lord Halsbury as 
“only a mode of enjoyment of the thing while the person is 
temporarily there ” Where the fixture is clearly m the nature 
of a permanent improvement to the house, as m the case of 
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a conservatory opening out of one of the rooms it may not 
be removed by the tenant. 

Trade Fixtures : These may include anything fixed by 
<;he tenant to the free-hold for the purpose of trade or manu- 
facture, which can be removed without material injury to the 
free-hold, and without destroying the value or use of the thing 
itself The decided cases go back 400 years, and include a 
great variety of examples, from a dyer’s vats m the reign of 
Henry VII to colliery engines m recent times 

In Chidley v West Ham (1874) 32 L T 486, with re- 
gard to the machinery and fixtures of a distillery, Blackburn, 
J , stated : 

"There is no difficulty as to the rule of law on the subject 
though there is considerable difficulty m applying the rule What- 
ever is fixed to the realty so as to pass as landlord's fixtures m 
a demise of the premises must be taken to be part of the premises 
for the purpose of ascertaining its rateable value On the other 
hand, an article may be very firmiy fixed to the land, and yet 
the circumstances may be such as to show that it never was intend- 
ed to be part of the land, and then it does not become part of the 
land. The anchor of a large ship must be very firmly fixed m 
the ground m order to bear the strain of the cable, yet no one 
could suppose that it became part of the land, even though it 
should chance that the ship-owner was also the owner of the fee 
of the spot where the anchor was dropped An anchor firmly fixed 
m the soil for the purpose of bearing the strain of the chain of 
a suspension bridge would be part of the land 

“Perhaps the true rule is that articles . not otherwise attached to 
the land than by their own weight, are not to be considered as 
part of the land, unless the circumstances are such as to show that 
they were intended to be part of the land, the onus of showing 
that they were so intended lying on those who assert that they 
have ceased to be chattels, and that, on the contrary, an article 
which is affixed to the land even slightly is to be considered as 
part of the land, unless the circumstances are such as to show 
that it was intended all along to continue a chattel, the onus lying 
on those who contended that it is a chattel. I am not prepared 
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to say that the various articles described m the present case may 
not be taken into account as enhancing the value of the premises 
but we are only asked whether the things aie rateable That 
depends on whether they are annexed to the iree-hold, and 
if they are annexed m a certain sense, with what intent they were 
so annexed Applying these rules, it appears by the case that all 
the articles are chatties well known in the trade and sold separate- 
ly both as new and as second-hand They are not attached to the 
premises except m the sense that the weight of the article keeps 
it steady, and though one or two aie screwed down and some at- 
tached to pipes, which again are attached to steam engines or to 
what are dearly fixtures, this alone will not make them fixtures 

All the items are nothing more than chattels which rest and 
steady themselves by their own weight or with the slight assist - 
ance of a screw , and are not fixtures and are not rateable as part 
of the premises.” 

Ryde points out that this is the first case m which the 
Court definitely drew the distinction between articles which 
can be rated and articles which, though not m themselves rate- 
able, can be taken into account as enhancing the value of the 
rateable hereditament 

In the Tyne Boiler Works case some portions of the machin- 
ery and plant, being more or less pondeious, were not at- 
tached either to the soil or to the buildings but rested by their 
own weight upon the ground or on specially prepared founda- 
tions , some portions were bolted or screwed to the walls or 
floors All the machines were worked by belts from the mam 
shafting The machines and plant could be and weie taken 
down and removed when and as required for repairs or re- 
arrangement without injury to themselves or structural damage 
to the hereditaments The object of the attachment of the 
machines was to steady them m working It was admitted 
that all the items were required for boiler making, that they 
were the tenant's property and that the tenant did not intend 
to make them, by the mode of annexation, part of the freehold. 
Lord Esher, M R , in the Court of Appeal, said 
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‘The Sessions decided that they (the articles and machinery) 
'were properly taken into consideration m estimating the rateable 
value of the hereditaments and the question for us is whether that 
decision was correct The rule, as I shall try to express it, will 
have out the word 4 attached will leave out £ fixed ’ and will 
leave out a great many of the words that have been used. I believe 
the rule really to he that things which aie on the premises to be 
rated, and which are there jor the purpose of making and which 
make the premises fit as premises jor the particular purpose for 
which they are used , ought to be taken into account m ascertain- 
ing the rateable value of such premises f It seems to me that 
when things are brought into that category, they would pass by 
a demise of the premises as such as between landlord and tenant , 
and that so the test proposed by Lush, J , h* R v Lee [(1866) 
LR. 10 QB p 257] and that which I propose become m sub- 
stance identical ” [(1886) 18 Q B D 81] 

In Kirby v. Hunslet Lfttoyi (1906) AO 43, the appel- 
lant occupied a jobbing engineer’s premises at Leeds “with 
machinery therein, some of which admittedly formed part of 
the freehold There were other machines which were placed 
there by the tenant for the purpose of making the premises 
fit for the particular purpose for which they were used With 
one or two trifling exceptions, these machines were not fixed 
to the freehold but merely secured to the fixed shafting by 
belting in order to enable the machines to be worked. The 
- appellant was a yearly tenant, on the terms of a lease for five 
years which had previously expired, at a rent of £26 a year, 
the landlord keeping the premises in repair He was rated at 
£67 gross and £45 rateable value, by adding a percentage on 
the value of the machinery to the rent of the building 

The Recorder held "that m inquiring what was the gross esti- 
mated rental and the rateable value, the basis of the problem was 
to ascertain what was the rent which a hypothetical tenant would 
pve for the engineering works as a combination of lands, build- 
ings and scheduled machines on a demise which included the right 
to use the scheduled machines , that is to say, on the assumption 
that the hypothetical tenant would get as part of the consideration 
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for the hypothetical rent the right to use such machines upon the 
premises dunng his tenancy , and that in this way the scheduled 
machines were properly being taken into account as enhancing the 
rental and rateable value of the freehold , and that the value of 
the user of the machinery was not necessarily to be arrived at 
by taking the cost or value of the machinery and putting a per- 
centage on such value as had been done by the respondent's valuers/' 

This decision was upheld by the King's Bench Division, 
the Court of Appeal and the House of Lords In giving judg- 
ment m the Court of Appeal, Hen-Collmgs, M R , said 

“ I think it is necessary to follow the process of evolution by 
which, starting with the obligation to rate a hereditament, the 
Courts have ultimately come to include m the calculation a pos- 
sible accession of value to a hereditament by something which is 
not, m point of fact, the hereditament itself The extension was, 
it seems to me, one that was created by the decisions of the judges, 
because the Statute itself (43 Eliz C 2)\ deals with 4 houses and 
lands’ and m the later Act (the Parochial Assessments Act, 1836) 

* hereditaments ’ Therefore nothing that is not a hereditament is 
the subject-matter of a rate Those are the words of the statutes 
and that wras the principle which the Court acted upon after, at all 
events, it was declared by law that certain chattels were not made 
rateable Still they did by degrees give an extension to that prin- 
ciple by including subject-matters such as machinery, which were 
themselves chattels, m the consideration whether or not the rateable 
value of a hereditament was enhanced by reason of the existence of 
the chattels m such a position as to be capable of being used with 
the hereditament and for the purposes for which the hereditament 
itself was used The appellant's counsel say logically — and I 
have very great difficulty I confess m answering it — once you get 
those particular things taken out of the category of something that 
is attached to the freehold, so as to be part of the freehold, then 
the thing is a chattel, and there can be and ought to be no dis- 
tinction between chattels by reason of one being more easily re- 
moved than another, they are all chattels , and therefore, say they, 
the only principle upon which these things can be taken into con- 
sideration at all is the fact that they happen to be near the place 
where the hereditament winch is to be rated is situated — if they 
are actually on it so much the better. If they are very accessible 
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things that are wanted, and the market r ror them close at hand, 
that is also a matter which ought to be taken into consideration. 
It is only m that sense, say they, that the presence of those chattels 
can by any possibility be taken into consideration on the ques- 
* bon of whether or not a hypothetical tenant would or would not 
give more rent by reason of the facility of getting hold of those 
chattels for the purpose of using the hereditament to its best 
advantage Now, that is a perfectly logical argument and it car- 

ries with it exactly the same rights that a person has with respect 
to movable chattels as with respect to chattels of a more cumbrous 
character There ought to be no distinction between them 
it seems to me quite clear that the effect of the process of evolu- 
tion is that it has put into category of things really attached to 
the freehold, things which may be said to be substantially m the 
same category as though they were attached to the free-hold„ that 
the purpose for which they are put there and the nature of the 
user of them put them m point of fact in the same category as if 
they were really attached to the freehold and had to be rated, 
and that for rating purposes, though they cannot be rated because 
they are chattels, that is, they cannot be rated separately as chat- 
tels, they can and ought to be taken into consideration m the rate 
to be put on the hereditament, because they enhance the value of 
that hereditament to the hypothetical tenant, and therefore en- 
hance the figure at vhich he ought to be rated” 

In giving judgment m the House of Lords, Lord Halsbury 
said . 


M Considerable difficulty has doubtless arisen through the con- 
fusing of two different things The question of what is and what 
is not attached to the freehold is fraught with important conse- 
quences in our law It is enough to my mind to say that for a 
period of certainly more than half a century judges of the 
greatest eminence have recogmsed the fact that, although a parti- 
cular set of machinery may, by reason of the peculiarity of the 
manufacture or what not, be not affixed to the freehold so as to 
become part of the land or hereditament, yet if the thing is being 
so occupied, if the* premises are being so employed, and that machin- 
ery in those premises is being so used, as that it makes the factory 
appropriate to the particular industry carried on therein, the machin- 
ery Itself is not to be disregarded m assessing the value of that 



FURNITURE AND FIXTURES 


443 


thmg occupied as it i>.-d as it is wum the accommodation and 
furniture which i? necessary for it to carry cn the manufacture mat 
aS there being corau^Lec The o\\'«eti ha* a com pa ram ely 
simple problem to tohe aiincugn it :s cl- me A enough sometime*, 
he secs the place being conducted a- a oruw ^ or an mon. •ouncuyv 
or wnat not, he look^ at me p^eir^e? hr looks at die -nrrnture 
which *s necessary ior carrying cn Ac- oi slices as a orewc r/ or 
foundry’ , he does no: *n ms ovr mmd ana->se ana to try nurd 
he ought roc to anaime, what v oe c oc L^clv to oe the mual 
arrangements between mu mmncea bmoer a^c tne os ner o' me 
freehold to see wit o ''•Quid pro> -Ol th s or that m<ire or 1 rat 
not t but he looks at .no premies a* tncy are, tio are being 

occupied and as ihm am De ,r »g ii*td a- cl ne >■ to hum^ei f 
‘ Well, looking at :A v no e of mi uWe suco arc ’s tne r ent 

which woaia prooaon o<_ paid b> a tenant I r cr ;>tar to year uor 

such an i—tabuAr'eni as ib s Vic ^ that he does not and 
ought not to i>‘ rip in iihot cr h e p^acz. o' a i th r,g but tne 
tour a vh’ch com am th, wro’e "s ^urr of ma ^ufac 1 arc tnerein 
contained and vniply mivc cither the grume, up uh u i rcl t tne 

bdMfrrg is o J G'ed < 9 v :ht >ou a aih and roo! ± uluch are the con - 

laihthg ehn'ini" of a'l the rrauufactu r e tnat goes on m it I 
decline myself 10 enter ntc v.nat I may call the original equities 
which might nave guidea thi* matter It ,s enough for me that 

a long series oi decisions foi certanK hali a century have e*:aD- 

lished the bald proposition which 1^ ah I am mating upon, 
namely that although the wachtnerj may not be part oj the free- 
hold, it yet is to be taken mto accoun r , and n sa\mg that I 
do not vant to muffle it m a pnrase but what I mean by that :s, 
that to increase the amount of the rate vhicii u exacted from the 
tenant, you ma> enter into that question and ionm a judgment 
upon m, although as a matter or }cct the machinery may not 

be attached to the freehold That is all I mean to aeciGc m this 

case To my mind thereto: e ~he whole question is reducca to a 
very simple oiie can you e r car- ^cu not enhance lo any e\Lt-nt the 
amount of the assessment which vou make upon buildings :n 
which there is madunen adapted for the purpose oi me man ilac- 
ture where the mammae- urc 1* carried on m them although the 
maenmes do not as a matter of fact form pau of the fiee-nold of 
the premises ’ I am oi opinion that, after the long hue of decisions 
which have been arrived at. \cu can do so” 
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The principle to be extracted from these cases, says Cragg, 
is that machinery essentially necessary to a business, and 
intended to remain attached to the premises so long as the 
premises are used for the purposes of the busmess, is to be 
taken into account as enhancing the rateable value of the pre- 
mises, and that the extent or even the fact of annexation to 
the free-hold is immaterial 

“The effect of the decision of the House of Lords m 
Kirby v Hwislet Union ”, says Ryde, “ jwas to sweep away 
the principles on which a discrimination had previously been 
made between machinery and plant which was to be * taken 
into account" in valuation, and that which was not — such as 
physical annexation to the hereditament, or legal annexation 
in the sense that the thing m question would pass to the ten- 
ant as landlord's fixture on a demise, or would belong to the 
mortgagee or the remainder-man as against the mortgagor or 
the tenant for life , and practically to direct the rating autho- 
rity to value the hereditament equipped with machinery and 
plant as it appears to the eye” (VII Edn., 270-271) 

“It seems that the decision m Kirby v Hunslet Union 
means that the distinction between what is and what is not 
part of the freehold is not the criterion for determining what 
is and what is not to be rated But the House of Lords have 
substituted no other criterion to determine the question The 
language of Lord Halsbury, m one passage at least, is cap- 
able of very wide application ; he says 4 the overseer sees the 
place being conducted as a brewery, or an iron-foundry or 
what not , he looks at the furniture mhich is necessary for 
carrying on the business as a brewery or foundry . he says 
to himself, 'well, looking at the whole of the place, such and 
such is the rent which would be paid for such an establish- 
ment as this \ Is the sentence to be applied in the case of a 
hotel, a theatre or a concert-room, or a railway goods depot? 
In the case of a hotel, is the hypothetical tenant supposed to 
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pay a rent for the csSpets and curtains, the bedsteads, tables 
and chairs, the China, glass and! cutlery, all of which are 4 neces- 
sary for carrying on the business’ as a hotel? Is the rent 
to cover, m the case of a theatre, the scenery, the chairs and 
carpets — and m the case of a concert room, the grand pianos ? 
In the case of a railway goods depot — or m the yard of a 
foundry or other place of manufacture — there are often loco- 
motive engines fwhich never go off the premises are these 
to be rated ? If the answer in each case is m the affirmative, 
Kirby v. Hunslet Union has effected a great change m the 
law, and the decisions that mere loose chattels are to be left 
out of account are over-ruled ” (Ryde) 

“ In Smith v. WiMesden Union [ (1919) 89 L. J K B 137], 
the King’s Bench Division held that the effect of Kirby v. 
Hunslet Union was that m rating buildings containing ma- 
chinery and plant, the annual value must be ascertained by 
estimating the rent which would be given for land, buildings 
and machinery, on the assumption that the hypothetical land- 
lord provided at his own expense the machinery and plant as 
well as the land and buildings and that the hypothetical tenant 
pays him a rent for all that he provides ” 

The principles enunciated above govern the right of a 
tenant with regard to fixtures where theie are no covenants 
m the lease affecting the matter Where the lease contains 
express stipulations as to fixtures, these, of course, prevail 

The series of judicial authorities on this subject extends 
from R v. St Nicholas , Gloucester, decided in 1783 to Kirby 
v Hunslet Union and Smith v. Willesden Union decided m 
1906 and 1919 

The effect of these decisions and particularly varying 
views as to the meaning of the word “ enhancement ” led to 
discontent among occupiers of industrial hereditaments and the 
controversy, which was going on for nearly a century and a 
half, as to the inclusion of machinery and plant in the valua- 
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tion of a hereditament and how far &ich inclusion affected 
the valuation, was terminated by the Rating and Valuation 
Act of 1925 , the Third Schedule defining such plant and 
machinery as is now rateable The result is that the whole 
or some part of the machinery and plant unattached to the 
free-hold and not passing upon a demise of it must now be 
excluded from assessment. 

Statutory Provisions : 

“ The principle of valuation laid down m the decision m 
Smith v Wittesdm Union [(1919), 89 LJ. KB 137] is still 
applicable as regards such plant and machinery as is deemed 
under the Act of 1925 to be part of the hereditament ; but 
the value of all other machinery is to be left entirely out of 
account [Section 24(1) , extended to the County of London 
by the Rating and Valudtion Act , 1927, Section 1,] These 
provisions are not to have effect with regard to “a heredita- 
ment the value of which is ascertained by reference to the 
accounts , receipts or profits of the unde$akmg carried on 
therein The classes and description of plant and machin- 
ery which are thus included m the valuation are to be found 
m a statutory “ Statement ” substituted for the Third Schedule 
to the Act of 1925 by the Plant and Machinery (Valuation 
for Rating) Order, 1927 [The substitution is effected by 
virtue of Section 24(5) of the Act of 1925 and the Statement 
may be revised from time to time (sub-s (6) ]. Provision is 
made for reference to one of a panel of referees of the ques- 
tion whether any particular plant or machinery falls within 
any of those classes or descriptions [sub-sections 7 to 9] 

M The Statement contains four mam classes, the items in 
which are for the most part designated by their trade or 
technical names Class 1(a) includes specified machinery and 
plant and specified accessories, subject to their being used 
or intended to be used m connection with the generation, 
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storage, primary transmission or mam transmission of power; 
and the terms 4 primary transmission of power 7 and 'mam 
transmission of power' are defined In the definition of 
mam transmission, a limn :s ass.gr^d m four clashes of 
uibcS ‘ (i; where- power is transmitted to any other ruecita- 
men* , ' V n' w nee power ib tiansm.tted by means of matt- 
ing or gear wheeis , # iu, wnere electrica. power is trans- 
mitted by means of a cabie or caoles , w acre nvdrau- 
lic or pneumatic powe: is transmitted by rr^ars of a pipe or 
pipes 1,7 It ,s ccmous, remarks R>de, mat ‘there may 
be cases where electrical power is transmitted by means of 
a cabie or cables in tht. first instance ana a:tcrw arcs by means 
of shafting oi gear wheels . ana the question na* been raised 
whether in such a case sub-para v u > is applicable T^e better 
opinion seems to oe tba r although the worn power in sab- 
para <pi may cleaily apph to any kind of 'power' sub- 
para does not apply to power of the Rinds indicated m 
sub-paias till; and 'iv# , and that wherever electrical power 
i5> transmitted by means oi a cable or cables, tne mam trans- 
mission ceases* at the point indicated in sub-para ;m) , that 
is to say, m ordinary language toat it induces the mam 
switch board, and nothing beyond that point 

“Class Ub) includes specified items of machinery and 
plant and specified accessories, subject to their being used or 
intended to be used mainly or exclusively m connection with 
tne heating cooling ventilating lighting, draining, o~ supply- 
ing of water to land and buildings, or to the protecting of the 
hereditaments 'including rateable machinery ard plant' 1 from 
fire , but machinery and plant is not to be m eluded in 
this class merely because it is used for any of the above pur- 
poses m connection with manufacturing operations or trade 
processes, if its presence m or on the hereditament is lor the 
purpose of those operations or processes 

“ ClabS 2 — lifts ard elevators mainly or usually used for 
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passengers — and Class 3 — railway and tramway lines and 
tracks — should give rise to little difficulty But m Class 4 
the list of technical names is preceded by and is subject to 
these words : “ The following parts of a plant or a combina- 
tion of plant and machinery whenever and only to such extent 
as any such part is or is m the nature of a building or struc- 
ture The inclusion of a particular thing (answering to one 
of the descriptions in the list) m the rateable hereditament by 
virtue of Class 4 may give rise to a substantial question of 
fact, and possibly of law, upon the application of the open- 
ing words of the class It should be noted that it is the 4 part r 
(specified in the list), that must itself be, or be m the nature 
of, a building or structure The fact that the plant as a 
whole, or the combination of plant and machinery as a whole, 
is a building or structure, or is of that nature, is not relevant. 
The list includes “ foundations, settings, gantries, supports, 
platforms and stagings for plant and machinery, and it is 
possible for any one of these to be a part 4 which is a build- 
ing or structure' and at the same time for, say, a bleaching 
chamber or a vat (placed upon that foundation or setting) 
not to be, or to be of the nature of, a building or structure. 
Conversely, a building or structure may be within Class 4 
even though it serves only as a foundation, setting or support 
for plant or machinery which comes within none of the classes 
and is therefore not rateable. No general principle can be 
suggested to regulate the application of the words hs or is m 
the nature of a building or a structure but it would seem, 
speaking generally, that a thing can hardly be said to come 
withm that description if it is capable of being removed with- 
out being taken to pieces and set up as a whole elsewhere (It 
has been decided by referees m particular cases that tanks 
of various kinds, and cider vats, were not within Class 4 ; 
while other tanks were found to come withm that class) ” 
(Ryde, VII Edn , pp 271-273 ) 
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Present value ot Original value of Machine* y and Plant : 
The problem, says Ryde, is to estimate the rent which a hypo- 
thetical tenant would give for the combination of land, build- 
ings and rateable machinery and plant “In some cases it may 
be possible to arrive at such a rent without a calculation of 
the capital value of the rateable machinery and plant , it may, 
for instance, be practicable to estimate m a single figure the 
rent that would be given for a small factory especially if it 
forms part of a largei building — equipped with plant for the 
main transformation or mam transmission of power But m 
the majority of cases, it will probably be found necessary to 
arrive at an estimate of the part of the rent which is due to 
the presence of the rateable machinery and plant by applying 
interest to its structural value Where this is done, there is 
a difficulty m deciding whether the interest is to be calculated 
on the structural value of the machinery when new, or the 
depreciated value for which it could be bought or sold at 
the date of the rate” (Ryde, VII Edn , p 273-274) 

As the net annual value of property must be determined 
by what it is at the present" time, not by what it once was or 
by what it may hereafter become, it might be contended that 
m valuing machinery and plant, its value when new must not 
be taken as the sum on which interest is to be calculated But 
Ryde points out that this contention is fallacious “ Net annual 
value is the present value for purposes of letting, not for pur- 
poses of sale . and the problem is to find out for what rent the 
premises would let to a tenant from year to year, not to a 
tenant for a term of years Interest on capital value (what- 
ever value be taken) is merely to be used as evidence of the 
rent for which the premises would let and is not to be sub- 
stituted for that rent as the measure of net annual value.” 
(VII Edn, p 274). 

If the selling value of machinery is depreciated because it 
is old, the rent and the net annual value will be further dimi- 
29 
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nished if, m addition, the machinery (1) has been rendered 
obsolete by modern inventions ; or (2) has become more costly 
to work by reason of its age (eg, if it consumes more coal). 
Leaving these factors out, Ryde thus explains the effect which 
-age would have on the rent or annual value of machinery, 
by taking the case of machinery which is old, and therefore 
will sell for less than if it were new, but which still for the 
time being does its work as efficiently as when it was new : — 
“Suppose machinery were newly erected at a cost of 
£1,000, and that it will last exactly forty years, and at the end 
of that time will be worth, say, £50 as old iron and must be 
renewed If the net annual value is 5 per cent on the selling 
value of the machinery in each succeeding year, (the cost of 
fixing the machinery m situ must of course be taken into 
account as part of the original cost and would be lost if the 
machinery were removed elsefwhere , but to simplify the ques- 
tion, the cost of fixing may be assumed to be inappreciable), 
the net annual value would gradually fall from £50 m the first 
year to nothing m the fortieth , in the fifth year, for example, 
the machinery (being second-hand) would probably sell for 
substantially less than when it was new But will this affect 
the rent which the tenant from year to year would give, if it 
be assumed that the machinery, though second-hand, does its 
- .work as well as when new ? Under the definitions of 4 gross ’ 
and 'net annual value’ [see the definitions m S 22 (1) (b) of 
the Rating and Valuation Act , 1925, and m S 4 of the Valua- 
tion ( Metropolis ) Act, 1869], one must assume a tenant from 
year to year , and if such a tenant actually took the machin- 
ery in question and continued m occupation for the whole 
life of the machinery, it is difficult to say why he should 
be willing to pay more rent Iwhen the machinery was new, or 
the landlord should be willing to accept gradually diminishing 
rent as the machinery grew old, provided of course the machin- 
ery did its work efficiently 
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“ On the other hand, m estimating the net annual value of 
mills, manufactories, etc, outside London (see S 22 and the 
note to Part I of the Second schedule), it is assumed that the 
tenant undertakes to bear the cost of repairs and insurance and 
the other expenses if any necessary to maintain the heredita- 
ment m a state to command the rent , Vv hile m arriving at 
their net annual value in London , such cost and expenses 
(which by the definition of gross value were assumed to be 
undertaken by the landlord j are to be deducted from the gross 
In either case, an allowance is to be made for such cost and 
expenses before arriving at the net annual value It seems, 
therefore, as such plant and machinery as is to be taken into 
account m rating is clearly to be deemed to be a part of the 
hereditament [S 24 (1) (a) of Rating and Valuation Act , 
1925 , Section 1(1), Act , 1928] ^ the amount of the allowance 
made for this purpose should be calculated with reference to the 
cost and expenses required to repair and maintain the machin- 
ery m the condition m which it is at the time of the valuation, 
bearing m mind always that the tenant, though assumed to 
be a tenant from year to year, is not a tenant for one year 
only, and therefore it is not the actual cost of repair and main- 
tenance m the particular year that is to be deducted, but the 
estimated cost and expenses 'taking one year with another' 
[These words appear m the definition of 'gross value’ in S 4 
of the Valuation ( Metropolis ) Act , 1869 , though not m the 
other definitions referred to] But if some extia allowance is 
made m this way? for the increased expense of repairing and 
maintaining machinery and plant which is getting old, it seems 
clear that an allowance of that kind must not also be made m 
fixing the rent at which the hereditament might be expected to 
let, apart from the cost and expense of repair and mainten- 
ance, or m fixing the gross value m London ” ( Ibid , VII Edn , 
pp 274-275) 

The foregoing remarks as to the value of machinery, says 
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Ryde, apply only to such machmeiy as as raieable “In deal- 
ing with railways, gas works and other property, the net annual 
value of which is calculated from the profits made by the 
undertaking, [Section 24 (1; of the Act of 1925 does not apply 
'to hereditaments of which the net annual value ts so calcu- 
lated , see also sub-section 10], the deduction to be made from 
the net profits, m respect of the value of those machines which 
are of a chattel character and are regarded as the property 
of the tenant and not as part of the rateable hereditament, 
must be calculated with reference to the present depreciated 
value of the machinery at the date of the rate, and not with 
reference to its prime cost [ R v North Staffordshire Rail Co 
(1860) 30 L. J. M. C 68] Machinery which is not part 
of the rateable hereditament is supposed to be provided by 
and at the expense of the hypothetical tenant , and it depre- 
ciated and second-hand machinery will serve his purpose, he 
cannot be supposed to fix his rent on the hypothesis that he 
yull have to provide new machinery” (Ibid, VII Edn, pp 
275-276) 

Townley Mill Case Townley Mill Co (1919) Ltd v. Old- 
ham Assessment Committee (1937) A C 419 — In this case, 
a Company which owned and occupied a cotton spinning mill, 
stopped working , they sold the stores and let the basement, 
‘and left the remainder of the structure and its contents m 
charge of a caretaker, with a view to selling or letting them 
if occasion occurred The mill contained machinery and plant 
of the classes mentioned in Section 24 (1) (a) of the Rating 
and Valuation Act, 1925 (which for convenience was describ- 
ed as “ motive machinery and plant”) ; secondly, certain fixed 
machinery and accessories falling within Section 24 (1) (b), 
called, for convenience, “ process machinery and plant ” , third- 
ly, some loose chattels It was agreed that the mill was rate- 
able as a warehouse for the third class (loose chattels), and 
its value for such purposes was agreed to be £7. The issue 
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was whether it was dtso rateable as a warehouse {or the pro- 
cess machinery Quarter Sessions, treating it as a warehouse 
also for the machinery and plant, fixed its value at £1,437. 
The case turned on the application of the Section to a mill 
which was not m operation, but it was contended on behalf 
of the occupiers, not only that Section 24 of the Act of 1925 
applied to a silent mill, but also that Staley v Caslleton Over- 
seers (1864 ) 5 B and S 505 and Harter v Sal) or d Overseers 
(1865) 6 B and S 591 were -wrongly decided and ought to 
be over-ruled except m so far as loose chattels were concerned. 
It was argued on behalf of the Assessment Committee that Sec* 
tion 24 (1) fbj of the Act of 1925 was not passed for the 

purpose of altering the law m Staley v Caslleton Overseers 

and Harter v Salto td Overseers, but to alter the law T laid down 
m R v Lee (1866) L R 1 Q B 241, Laing \ Bishopwent - 

mouth (1878) 3 Q B D 299 and Tyne Boilcrworks Co v. 

Longbenton Overseers (1886) 18 Q B D 81 It was said 
that whereas Section 24 (1) (b) now provided that no ac- 
count should be taken of the value of the process machinery, 
it did not say that no account should be taken of its existence, 
or that a hereditament could not be treated as a warehouse 
for such machinery The Company contended that Section 
24 applied to a hereditament whether in active use or out of 
work, and that the language indicated an intention of including 
all hereditaments which are not valued on the “profits basis ” 
The House of Lords, reversing the Court of Appeal and 
restoring the order of the King’s Bench Division, held that* 
Section 24 applied, that the Company were not rateable as 
the occupiers of premises used as a warehouse for the process 
machinery , and that the Act applied to hereditaments whether 
m active operation or not They therefore decided that the 
rateable value should be at £7 (1937) A C 419 Lord Rus- 
sell of Killowen (p 423) expressly reserved the questions * 
(1) whether Staley v Castlcton Overseers and Harter v. Sal - 
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ford Overseers Were coriectlv decided except m regaid to loose 
chattels, (2) whether Borwick v Southwark Corporation (1937) 
A C 419 at pp 437-439 was correctly decided ; and (3) whe- 
ther the practice of treating the owner of an empty house as 
not being rateable is m truth an exception from the general law 
of rating Lord Maugham (1909) 1 KB 78 referred to an 
observation of Lord Campbell m R v. Southampton Dock Co 
( 1851 ) 14 Q B 587, that it is of the greatest impoitance that 
a rule upon such a subject which has been laid down and 
acted upon should be adhered to, and said that although the 
House had been invited to reverse the long established deci- 
sions ( Staley v Castleton Overseers and Harter v Salford 
Overseers) so far as they related to fixtures, if they were un- 
able to explain, and a foition if they were unable to under- 
stand them, for the reason already indicated, he would hesitate 
a long time before acceding to that invitation 

Effect of the T ownley Mitt Case on Staley v Castleton 
and Harter v ^ alford The essential point decided by the 
House of Lords in the Townley Mill Case was that since Sec- 
tion 24 (1) (b) of the Act of 1925 said that no account should 
be taken of any plant and machinery on the hereditament 
other than plant and machinery described by Section 24 (1) 
.(a) to be part of the hereditament, its value could not be 
regarded, even if the question was the value of the premises 
as a warehouse No one suggested that so far as loose chat- 
tels, not being accessories to the process plant, were concern- 
ed, it would be wrong to have regard to the value of the mill 
as a warehouse for them It is submitted, therefore, that m 
so far as they decide that premises not being actively used 
for their normal purpose may be rated as warehouses, Staley 
V. Castleton and Harter v Salford remain good authorities, 
but that m considering the quantum of value of a warehouse, 
it is improper to pay any regard to the fact that amongst the 
articles stored, there may be process plant and machinery and 
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accessories thereto. M only process machinery is stored, the 
hereditament has no value even as a warehouse It is ob- 
vious, therefore, that the application of the principle of those 
cases to industrial premises has been considerably limited, 
but the principle that a hereditament must be rated as it is," 
and not as it has been, or may be again, is still applicable to 
all hereditaments and, except m cases to which Section 24 
applies, applicable without limitation 

The mill dealt with m Staley v Castleion is clearly dis- 
tinguishable from property (such as a lodging house at the 
seaside [see Gage v Wren ( 1903 j 67 J P 32] or a race course}, 
the occupation of which has little or no value during the 
greater part of the year. In the case of the cotton mill, no 
tenant could be found for it as a cotton mill so long as the 
war lasted. But a tenant ior a year might be found to take 
a race course at any time of the year, because at whatever 
date the tenancy began, the ensuing twelve months would 
include the dates of the annual race-meeting The case, how- 
ever, is different, where the full value of the property can be 
enjoyed once and once only. Thus a gravel-pit, which has 
been taken for a year, ceases to be rateable as a gravel-pit if 
the gravel be exhausted m the first six months’ working [Farn- 
ham Flint and Gravel Co . v. Famham Union (1901) K B 
272 (Ryde, VII Edn , Pp 242-243, 276) 

The Law in India : The Municipal Acts of some of the 
provinces m, India contain a clause specially excluding furni- 
ture, and fixtures m the nature of machinery, from the valua- 
tion of a property for the purposes of rating 

According to Section 154 (2) of the City of Bombay 
Municipal Act , “the value of any machinery contamed or 
situate m or upon any building or land shall not be included 
m the rateable value of such building or land ” Under the 
Bombay District Municipal Act (III) of 1901 , the “annual 
letting value ” means “the annual rent for which any building 
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or land, exclusive of furniture or machinery contained or situat- 
ed therein or thereon, might reasonably be expected to let 
from year to year.” The Bombay Municipal Bowughs Act 
{XVIII) of 1925 contains a similar interpretation of the term. 

Proviso (lij to Section 127 of the Cny of Calcutta Muni- 
cipal Act (Bengal Act III) of 1923 directs that “in calculating 
the value of any land or building under this Section, the value 
of any machinery on such land or m such building shall be 
excluded, but all fixtures including lifts and electric and other 
fittings which add to the convenience of the building shall be 
valued, subject m the case of a lift to such deduction from the 
valuation as the Executive Officer may think proper, on account 
of the cost of repairs to, maintenance of and attendance on 
such lift.” 

Section 100 (2) (b) of the Madras City Municipal Act 
(IV) of 1919 provides that “machinery shall be excluded 
from valuations under this section” 

Under Section 80 (2) of the City of Rangoon Municipa- 
lity Act ( Burma Act VII) of 1922 , “annual value” means “the 
gross annual rent for which buildings and lands liable to taxa- 
tion may reasonably be expected to let from yeai to year, and 
in the case of a house may be expected to let unfurnished ” 

The Punjab Act (XX) of 1891 gives a similar interpreta- 
tion of the term. Machinery is not mentioned But the Indian 
Taxation Enquiry Committee state m (para 428 of) their 
Report (1924-25) . “The Acts m force m the Punjab, Bihar 
and Orissa do not contain a specific provision to this effect 
but m practice even m these provinces machinery m mills 
and factories is not taken into consideration m estimating the 
rental value of such buildings In Rangoon machinery is not 
rated, but a percentage of its value is added to the annual 
value of the land and buildings comprised m the mill or the 
factory In other municipalities m Burma, machinery is tax- 
ed for municipal purposes , for instance, rice mills are or were. 
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until comparatively recently, assessed according to the number 
and size of the hullers and cones in use This follows to 
some extent the English practice, but m England a distinc- 
tion is drawn between machinery which is detachable and that 
which is a fixture and would naturally pass with the property.' 
It was only machinery of the latter class that was taken into 
consideration m estimating the annual value,” until the Rating 
and Valuation Act, 1925, changed the position, so that fix- 
tures comprising plant or machinery are rateable only if they 
are included in the Schedule of Plant and Machinery (Valua- 
tion of Rating Order 1927 ) “It would seem desirable that the 
principle followed m England should be adopted universally 
m India,” 

In India property taxes being leviable on land and build- 
ings, it would net be proper, in arriving at their gross or 
annual letting value, to include the value of the tenant’s fix- 
tures or of anything which does not form part of the land or 
building Difficulty will of course arise m determining what 
does form part of the land or building m each particular case, 
qmc quid plantatur solo , solo cedit, whatever is fixed to the 
soil belongs to the soil Regard must be had to the nature 
of the building Things annexed to the free-hold and form- 
ing part of the building, and essential to fit it for the use or 
occupation for w r hich it is intended, must be regarded as part 
of the building and their value should be taken into considera- 
tion and included m the rent which a hypothetical tenant 
might reasonably be expected to pay for the building 

Loose furniture and fittings, e g , show cases, grand piano, 
music stands and unfixed benches, chairs, tables, screens, can- 
not be regarded as part of the building, however essential 
they may be for the purpose of the occupation It makes no 
difference if the lessee, instead of providing them himself, hires 
them from the lessor 

Real difficulty m deciding whether certain fixtures are to 
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be taken into consideration, m ascertaining the rateable value 
of a property, arises frequently in those cases m which the 
owner is himself the occupying tenant and it is necessary to 
determine which of the fixtures are to be taken as the hypo 
thetical landlord’s and which the hypothetical tenant’s The 
tests to be applied are those mentioned above 

It may be mentioned that m the Secretary of State for 
India v Tarak Chandra Sadhukhan (1927) I L R. 54 Cal. 
(though this was not a rating appeal), the Privy Council held 
that an oil mill plant, which had been on the premises for a 
long period and consisted of a boiler standing on masonry and 
built round with masonry, and of an engine and other parts all 
bolted to foundations of masonry or wood, was “land” for 
which compensation was payable even if they could be moved 
for the purposes of repair or inspection 

In this case proceedings were taken under Section 70 of 
the Calcutta Improvement Act ( Bengal Act V of 1911) which 
empowered the Improvement Trustees to acquire, with the 
sanction of the local Government, land in Calcutta needed for 
the purposes of the Act by proceedmgs under the Land Acqui- 
sition Act (1) of 1894; proceedmgs were accordingly taken 
as to the land of w T hich the respondents were tenants, and 
upon which there was certain machinery By Section 2(bl 
of the Improvement Act, land “has the same meaning as m 
the Land Acquisition Act (1894), Section 3 (a) of ‘which 
says * 4 The expression 4 land ’ includes benefits to arise out of 
land and things attached to the earth or permanently fastened 
to anything attached to the earth ’ The President of the Tri- 
bunal by his award held that the machinery was “land” with- 
in the definition, as it was permanently fastened to things 
attached to the earth He said that the decisions m Indian 
cases were m favour of claimants; that undoubtedly the machin- 
ery, other than the boiler, would be in English Law ‘fixture’ 
removable by a tenant, but that that question stood on a dif- 
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ferent footing He accordingly excluded the value of the machin- 
ery from his award In the Privy Council Viscount Dunedin 
delivering the judgment of the Court said that it was really 
a most hopeless case for appeal ; that it seemed to their Lord- 
ships that the epithet ‘permanently’ was used as an antithesis’ 
to ‘temporarily’ and the attachments m the case were any- 
thing but temporary but fell absolutely within the word ‘per- 
manently’ ; that it was not necessary to add anything to what 
was so very well said by the President of the Improvement 
Tribunal The appeal accordingly was dismissed with costs 

What is Machinery ? Lord Atkinson, m delivering the 
judgment of the Court m the appeal filed by the Corporation 
of Calcutta m Corporation of Calcutta v Chan man, Cossipore 
and Chitpore Municipality ( 1922 j I L R 49 Cal 190, P. C , 
quoted Lord Davey who said m Chamberlayne v Collins , 70 
L T 217-218 “There is always a great danger m giving 
definitions, but I think I may say that ‘machinery’ implies the 
application of mechanical means to the attainment of some 
particular end by the help of natural forces, (eg, heat or 
energy inherent m matter), and the addition of the word ‘ope- 
rative’ means ‘with the potentiality of operating or doing work’ 
and added : — ‘‘A completed machine or a number of com- 
pleted machines may, of course, according to the ordinary* 
use of language, be properly described as ‘ machinery ’ ; so 
may those parts or members of a machine which when assembl- 
ed, as it is styled, form a complete machine ; so also may 
some such of those parts, which when assembled with the other 
necessary parts would form a complete machine, be styled 
‘machinery ’ 

“Their Lordships concur with Lord Davey in thinking that 
there is great danger m attempting to give a definition of the word 
< machinery 9 which will be applicable in all cases It may be im- 
possible to succeed m such an attempt If their Lordships were 
obliged to run the hazard of the attempt, they would be inclined 
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to say that the word ‘ machinery when used m ordinary language, 
pnma jacte, means some mechanical contrivances which by them- 
selves, or m combination with one or more other mechanical con- 
trivances, by the combined movement and interdependent operation 
oi their respective parts, generate power, or evoke, modify, apply 
or direct natural forces, with the object m each case of effecting 
so definite and specific a result But their Loidships think that 
however skilful definitions of ‘machinery’ may be framed, the de- 
termination m any given case of what is or what is not ‘machinery’ 
must, to a large extent, depend upon the special facts of that case ” 
In this case the question was whether an overhead steel 
tank capable of holding when full about 9,000,000 gallons of 
water and resting on and supported by steel columns and gird- 
ers was “machinery” The tank was styled a balancing 
tank and was connected by pipes with the pumping house. 
Before its erection the appellants had, m addition to the pumps 
and underground reservoirs at their mam pumping station, 
a number of subsidiary pumps and reservoirs at different places 
in or near the town These subsidiary pumps worked only 
during the day time This system of distribution was adopted 
m order to cope with the difficulty presented by the extreme 
want of uniformity in the rate at which water was used and 
consumed in Calcutta During thq morning hours from 6 to 
10 o’clock, the consumption m Calcutta amounted to about 
twice as much as the principal pumps were capable of pumping 
into the mains, while during the afternoon and evening so 
much less water was consumed that the principal pumps work- 
ing continuously were able to supply what was sufficient After 
the erection of the balancing tank, the subsidiary pumps and 
reservoirs were no longer used When the consumption ex- 
ceeded what the pumps could pump into the mams, the balanc- 
ing tank was tapped by opening with the hand a cock or valve 
on one of the pipes connecting the tank with the water mams. 
Through this pipe the water flowed into the mams, increased 
the volume of water m them, and by reason of the elevation 
of the tank, the force of gravity, acting on the water the mo- 
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ment it passed from the tank into the pipes, caused it to rush 
as it weie through the pipes and increase the velocity at which 
the whole volume of water in the mams flowed towards the 
town. When the demand in the town decreased to less than 
the pumps could supply, a cock on another pipe connected 
with the tank was by hand opened and the unneeded surplus 
water w T as pumped back into the tank, replenishing it so as 
to raise die level of the water in it to what it was before the 
discharge took place Before the erection oi this tank, the 
holding No 2 of the appellants consisting of land, measuring 
about 17 bighas, 18 cottahs and 5 chittaks, wnth an old stone 
masonry building upon it measuring 30 by 20 feet and used 
as an out-office was, by the respondent Municipality, within 
whose limits it lay, assessed at the annual value of Rs 1,053 
After the erection of the tank with its supporting structure 
which cost the appellants about 20 lakhs of rupees, this hold- 
ing rwas assessed at the annual value of Rs 1,27,030 on the 
basis of cost of construction, the rates demanded being Rs. 
1,462-5-3, On objection the assessment was revised and re- 
duced m 1914 to Rs 30,000, that being found to be the yearly 
rent at which it may be expected to let, as it stood, to a hypo- 
thetical tenant On a further revision m 1916, the assessment 
was on the same basis reduced to Rs 22,000 It was not dis- 
puted that the rise m the assessment from Rs. 1,053 to Rs. 
30,000 was due to the fact that the value of the tank and its 
supporting structure was not excluded from consideration. The 
appellants contended that the balancing tank and supporting 
structure were “machinery” within the meaning of the third 
proviso of Section 101 of the Bengal Municipal Act of 1884 
and the respondent was therefore bound to exclude them from 
consideration m making the assessment of plot No 2 

The Privy Council dismissed the appeal, holding that 
“neither this tank nor its supporting structure, nor both com- 
bined, are machinery withm the meaning of the 101st Section 
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of the abovementioned statute of 1884 t that the respondent 
was justified in taking the value of these works into considera- 
tion as he has done m making the assessment.” ( Per Lord At- 
kinson, Lords Haldane and Phillimore assenting). 

Tins decision of the highest appellate judicial authority 
for India thus affirms the principle of “enhanced value” 

Another interesting case may be referred to : Rangoon 
Electric Tramway and Supply Co Ltd v The Rangoon Muni- 
cipality, decided by the Chief Court of Lower Burma m 1914 
(124 Ind Cas 395-297; L B R 119). In this case *t was 
held that machinery placed for use m a building was not 
liable as such to taxation under Section 46 of the Burma Muni- 
cipal Act {111) of 1898 , but that machinery, which was on 
the premises to be rated and which was there for the purpose 
of making and which made the premises fit as premises for 
the particular purpose for which they were used, was however 
to be taken into account in ascertaining the rateable value of 
such premises 

In this case the Rangoon Municipal Committee, in assessing the 
Rangoon Electnc Tramway and Supply Co, included m the gross 
assessable value a sum of Rs 6,50,000 on account of machinery 
consisting mainly of four turbo-generators and three boilers not 
built into the power house m such a way as not to be readily re- 
moveable, but merely bolted to the floor for the purposes of steady- 
ing them while m motion The tax on the Company was imposed 
under Section 46 (1) (A) (a) which permitted a tax on buildings 
and lands not exceeding ten per cent of the annual' value of such 
buildings and lands , “ annual value ” being defined as “ the gross 
annual rent for which buildings and lands liable to taxation may 
reasonably be expected to let, and m the case of houses may be 
expected to let unfurnished ” 

Sir Henry Hartnoll, (Gffg. C J), m delivering the judgment 
of the Court said -—“Two questions have been referred to us for 
decision, namely, (1) whether machinery placed for use in a build- 
ing is liable as such to taxation under Section 46 (1) (A) (a), 
Municipal Act , (2) if not, what is the principle to be applied 
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in determining when, if at all, it is liable to taxation under the pro-* 

V1SO ” 

“On the part of the Company it is contended that, m their 
assessment, the value of all machinery which is not so structurally 
incorporated mto their buildings as to form part of them should 
be excluded,” but on behalf of the Municipal Committee it is urged - 
that the value of all the machinery should be taken mto considera- 
tion m deciding the annual value The Municipal Committee re- 
lies on the English cases concerning the liability of machinery to 
be rated ; the Company contends that such cases should not be 
taken mto consideration at all, as they are of a conflicting nature 
and are based on different statutes, that Burma has its own Act, 
and this Act alone should be considered m arriving at a decision 
It was urged that there are two distinctions between the Statute 
43 of Eliz Cl 2 and the Burma Act First, that the object of 1 
the Elizabethan Statute was to relieve the poor, for which the 
standard would be wealth, whereas the object of the Municipal 
Act is to provide roads, scavenging, lighting and other amenities 
for the town, the standard for which is the extent to which these 
facilities are enjoyed by each person Secondly, under the Statute, 
overseers were employed to tax persons, wheieas under the Act the 
Municipal Committee taxes property 

As regards the present state of the law m England, I am 
unable to find that it is now m an unsettled condition The case 
of the Tyne Boiler Works Co v Overseers of the Parish of Long - 
benton [ (1886) 18 Q B D. 81] laid down the rule as to how machin- 
ery was to be taken mto account m ascertaining the rateable value 
of the premises and the principle laid down m that case was affirm- 
ed by the House of Lords m Kirby v. Hunslet Union Assessment 
Committee (1906) A C 43 In that case Lord Halsbury said * 

Tt is enough for me that a long series of decisions for certainly 
half a century have established the bald proposition which is all 
I am insisting upon, namely, that although the machinery may not 
be part of the , free-hold, it yet is to be taken into account, and m 
saying that I do not want to muffle it in a phrase, but what X 
mean by that is, that to increase the amount of the rate which is 
exacted from the tenant, you may enter into that question and 
form a judgment upon it, although as a matter of fact the machin- 
ery may not be attached to the free-hold/ 

“With regard to the argument that in England it is the person 
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who is taxed and m Burma the property , in the Tyne Boiler Works 
Co ’s case all consideration ox personal property was left out of 
account Only the question ol how the value ox real property was 
to be arrived at, for the purpose of rating it, was considered Lord 
Esher, M R , said ‘ It is said with respect to some of the cases 
that they are not authorities, because of the provisions of the sta- 
tute passed with regard to the rating of personal chattels Diffi- 
culties had arisen with regard to the question how far personal 
chattels were to be taken into consideration m rating the inhabit- 
ants of a parish Those difficulties were set at rest by the Statute 
3 #nd 4 Viet C 89 (the Poor Rate Exemption Act of 1840), but 
it had nothing to do with the question how the value of real pro- 
perty is to be arrived at for the purpose of rating it No body 
says that these machines are to be rated as personal chattels The 
question is whether they are to be taken into account m estimating 
the rateable value of the premises, which it is admitted are liable 
to be rated The statute therefore makes no difference and all the 
cases with regard to estimating the value of real property remain 
untouched by it No weight can therefore be attached m my opi- 
nion to such an argument m deciding the present case 

'“With regard to the argument that the objects of the English 
statute and the Burma Municipal Act are not the same, I am un- 
able to see how the objects of the different laws affect the decision 
of this reference One of the objects of the Municipal Act is to 
impose taxes and moreover Sect. 72 of the Burma Municipal Act, 
shows that its objects are not so circumscribed as urged by 'Counsel 

“ It was further argued that the word * building ’ used in Sec- 
->on 46, Municipal Act, should be construed m its strict sense and 
should not be taken to mean anything that was not a structural 
part of the actual' buildings, that the same meaning should be given 
to the word in Section 46 as in other Sections of the Act, such as 
Sections 89 to 92 , and this seems to be the real point for decision 
m the reference Should this contention prevail m interpreting 
Section 46 (4) ? Or should the established English rale be follow- 
ed ? Section 46 (4) lays down how the annual value is to be de- 
termined and declares that it means the gross annual rent for which 
buildings and lands may reasonably be expected to let It was the an- 
nual rent, gross or net, that was m issue m the English cases that 
dealt with the rateable value of machinery In the Tyne Boiler 
Works Cols case it is set out that the mode in which the rate- 
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Profits and Capital Value as the Basis of Assessment 

Public utility Undertakings : 

Public utility Undertakings are. m the words of Witten 
Booth, “ business concerns of a public or quasi-public character 
There are public needs to supply, and duties to perform, which 
lie outside the ambit of ordinary private enterprise, and these, 
in one form or another, have been made the subject of provi- 
sions m numerous Acts of Parliament — Statutes of the Realm; 
hence the duties which the undertakers are called on to 
perform are known as statutory duties It may be that these 
duties are, by some statute, required to be performed by a 
local authority, or by some similarly constituted public body, 
or again, it may be that they have been voluntarily undertaken 
by some public company, operating commercially and consti- 
tuted for that purpose” 

These statutory duties, “when devolving upon a local 
authority or similar public body, may be divided into (1) 
those definitely productive of revenue, and (2) those which 
are not only non-productive of revenue but burdensome on the 
rates, i e , the annual deficit has to be made good by a con- 
tribution from the rates” Both kinds of undertakings cam 
a valuable monopoly with them , the former may be in the 
hands of a trading company whose mam object is to make 
profit ; the latter m the hands of a local authority for the 
discharge of a public duty, the main purpose being service to 
the consumers of the commodity sold or supplied, and at the 
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same time the meeting of a!! the working expenses imolved, 
including interest on loans “ Absolute prohibitions m profit- 
earning are confined to local authorities and similar public 
tbodies/’ and are coupled with powers of a rate for the purpose 
Railways, water works, gas works, electricity works and tram- 
ways come under the former class and sewers, sewage-disposal 
works, refuse destructors etc , under the latter 

Railways : The most important of such properties are 
railways which are, from their extent and complicated nature, 
the most difficult to deal with, “ as many of the principles 
applicable to them apply equally to other special properties ” 
The running line is the direct source of profit which is earned 
by conveying goods and passengers from place to place ; while 
the stations and other adjuncts are the mdiiect source of pio- 
fit 

In Railway Assessment Authority v Southern Raihvay Co 
(1936) AC, 266, “ m which the method of valuation to be 
applied under the Railways (Valuation for Rating) Act of 
1930 was determined by the House of Lords/' the Lord 
Chancellor summarised the method by which a railway was 
assessed before the passing of that Act He said that the 
foundation of the rating law was the Poor Relief Act of 1601, 
^which imposed liability on the inhabitants and occupiers of 
every parish to contribute to the relief of the poor in that 
parish , that after some diversity of practice, Parliament en- 
acted that the liability to contribute to the relief of the poor 
should rest only on the occupiers of rateable hereditaments ; 
that the Parochial Assessments Act of 1836 provided that the 
rate was to be based upon an estimate of the net annual value 
of the several hereditaments rated, that is to say, of the rent at 
which the same might reasonably be expected to let from year 
to year free of all usual tenants rates and taxes, etc , that very 
similar language was used m the Parochial Assessments Act, 
1862, and in the Valuation (Metropolis), Act, 1869, 
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Galvanising Co \ Seath U942i, 14 D R A "65, but not determined 
being unnecessary for settling the case It was thought, however 
that the\ were not plant or machinery, and not m the nature of 
■fixtures, because loose, but that they might still be rateable Oi. 
lithe facts it would appear that they were actually fixtures, the fact 
that thev were not affixed to the freehold being immaterial (R anc 
I. T, June 30 1945, P. 176). 
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was the Queen \ London and South Western Railway Co re- 
ported in the old 1 Q B 558 

Assessment of Railways from 1914 to 1930 After the 
outbreak of the Great War (1914), the Government took over 
the control of all the railways m the country, and ‘Van them 
virtually as one undertaking” While the War lasted, there 
was no publication of separate accounts for each company, 
and no allocation of receipts between the different railways, 
and the rates came to be adjusted by agieement between the 
rating authorities and the railways The gross receipts earned 
in 1913 were taken as the basis and a sliding scale was applied 
to any variation of such receipts earned m the years for which 
the assessment was made After the termination of the war 
was passed the Railway Act , 1921, by which the principal 
railways m England and Scotland were amalgamated into four 
large companies now existing, and a Railway Rates Tribunal 
was set up This amalgamation eliminated much of the com- 
petition which existed between the companies, and facilitated 
the task of arriving at the Cumulo Value of the railway as 
a whole, and made it unnecessary to ascertain the gross recei- 
pts earned in each parish for applying the profits basis The 
Railway Rates Tribunal fixed the charges to be levied by the 
different railway companies on a basis that would “ ensure to 
each of the companies an annual net revenue equivalent to 
the net revenue of their constituent companies m 1913, to- 
gether with proper allowances m respect of capital since 
invested And the old system, under which the railways 
w T ere allowed to fix their own charges, provided that they did 
not exceed certain maximum rates and did not give an undue 
preference to individual Traders, was abolished ” 

The Rating and Valuation Act of 1925 made considerable 
alterations m the administrative side of rating and valuation, 
but none m the standaid of valuation, which remained the 
same for all pioperties, so that railways continued to be 



PIPITS \SD CVPIT\L \ ALL E \$ B\bIS OF ASSESSMENT 469 

"A ith mgard to London This method of assessing liability 
to rates, said the Lorcf“Chancellor was well suited to the simple 
conditions which prevailed m the reign of Queen Elizabeth „ 
but in applying it to modem conditions, “ and especially to the 
assessment of great public utility undertakings, such as railways, 
waterworks, gas works, and the like, whose operations might 
easily extend o\er great areas, stretching far beyond the limits 
ot any individual parish the greatest difficulty was found ir 
adapting the statutory provisions to the facts of such a case 
The Courts more than once appealed to the Legislature to 
relieve them from the burden thus cast upon them Unfortu- 
nately the Legislature did not see it* way to intervene, and the 
Courts were compelled to evolve a system of calculation, with * 
the assistance of the expert advisers to the rating authorities 
and to the undertakings, which involved a number of very 
difficult assumptions, but which received the approval of your 
Lordships’ House on a number of occasions, and which became 
lecogmsed as the standard method of assessing the rateable 
value of hereditaments m these cases So far as the railways 
were concerned, the method adopted was to divide the under- 
taking into ( 1 1 those portions which were regarded as directly 
productive of profit, such as the permanent way, and ( 2 j those 
portions which were regarded as only indirectly pioductive, 
such as stations and other hereditaments of that kind The 
latter were usually valued by taking the cost of erection affiT 
allowing a percentage upon that cost, on the theory that the 
companies would not have erected them unless the^ had re- 
garded them as worth at least a fair average rate of interest 
upor the money invested m their construction Thi« method 
was commonly described as the 4 contractor’s basis ’ So far 
as the directly productive portions ot the undertaking were 
concerned, it is obvious that if the permanent wa;y was 
treated as an isolated entity, without continuation at either 
end of the parish, its lateable value would be practically no- 
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thing , on the other hand, if it were regarded as a vital link 
between lines existing up to the borders ot the parish its 
value would be great The former method would have Deen 
plainly unjust to the rating authorities, the latter would nave 
been equally unjust to the companies The method of assess- 
ment which was, m fact, adopted was the ‘ profit basis ' 

“ In order to apply the profits basis, the calculation com- 
menced by ascertaining the gross receipts earned m the parish 
for the latest period prior to the date of the rate It was 
held improper to take the total gross receipts of the whole 
system and to allocate them to the parishes according to 
w mileage , ” this was known as the ‘ mileage principle \ which 
made the net annual value of each parochial section of the 
railway bear the same proportion to the net annual value of 
the whole system, as the length of the line m the parish bore 
to the length of the whole system [i? v London , Brighton 
and South Coast Railway (1851), 15 Q B 313] “From the 
gross receipts earned m the parish, a proper proportion of the 
working expenses throughout the system had to be deducted, 
and a deduction had further to be made, for the portion allo- 
cated to the parish, of rent hypothetically paid for the use of 
stations and other indirectly productive assets, and for the rates 
payable in respect thereof. The amount remaining after 
making these deductions from the gross receipts earned m the 
parish was taken as the net profit divisible between the owner 
and the hypothetical tenant. Since the hypothetical tenant 
was rateable m respect only of hereditaments which he was 
supposed to occupy, it was necessary to make a fair deduction 
for the use of his personalty and stock-in-trade , the method 
adopted was to estimate the amount of capital required to 
work the whole system, to calculate a fair proportion of this 
amount as being fairly allocated to the particular parish, and 
xo allow the deduction of a certain percentage of the capital 
so ascertained from the amount of the divisible net profit. 
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:.ne other person appointed by that Authority and the Assessor 
of Railways and Canals for Scotland The expenses of the 
Railway Assessment Authority and proportion of the expenses 
of the Joint Authority fall to be defrayed by county and 
county borough councils 

The Railway Assessment Authonty has to prepaie a rail- 
way valuation roll, containing m separate parts particulars of 
the railway hereditaments m England occupied by the several 
companies : and showing 1 1 » the net annual value of the 
undertaking as a whole and ( 2 ) the net annua! and rateable 
value of every 4 railway hereditament ’ comprised m the under- 
taking —and so grouped that the hereditaments of each class * 
in each county and rating area are placed together , the rirst 
roll to come into operation m London on 6th April, 192*1, and 
elsewhere on 1st April, 1931, and subsequent rolls at quin- 
quennial intervals [ Section ( 3 1 J 

Determination ol Net Annual Value. Section 4 — »lj. 
For determining the net annual value of a railway undertaking 
carried on m England (but not m Scotland), the Railway 
Assessment Authonty should ascertain for the first valuation 
roll the average net receipts of the company for the accounting 
years 1928 and 1929 (commencing on the first day of January) , 
and for each subsequent roll, such receipts for the first five of 
the six accounting years next preceding the year m which the*" 
roll is to come into force , and estimate » by reference to the 
average net receipts ascertained , the rent at which the railway 
hereditaments occupied by the company might reasonably be 
• expected to let as a whole from year to year , if the tenant under- 
took to pay all usual tenants rates and taxes and to bear the 
■ cost of the repans and insurance and other expenses {if any) 
necessary to maintain the hereditaments m a state to com- 
mand that lent, the annual rent so estimated shall be deemed 
to be the net annual value i of the company's undertaking as a 
whole 
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2» In estimating sucn rent, the Railway Assessment 
Authority and the Court ot Appeal shall not be bound to give 
effect to any custom or practice affecting the valuation of rail- 
way hereditaments which obtained prior to the passing of this 
Act m regard to the deduction or allowance to be made m 
respect of the capital of a tenant, but shall have regard to all 
relevant circumstances and material considerations, with a view 
to securing that such estimated rent shall represent a fair and 
just division of the net receipts as between landlord and tenant 
Deductions from gross receipts i3) The net receipts ot a 
lailway company m any year shall be taken to be the amount 
produced by deducting from the total revenue receipts in that 
J y ear from its undertaking (i) any receipts included m that total 
which (a) arise from any interest of the company in any other 
company or undertaking (not being a share in a joint under- 
taking which for the purposes of this Act forms part of the 
company’s undertaking) , or (bj arise from any hereditament 
which is not a railway hereditament occupied by the company , 
or (ci consist of royalties, or way-leaves, not being royalties 
or way-lea\es payable to the company m respect of the user 
of a railway hereditament occupied by the company , or ( d ) 
consist of such tolls or dues as could not, under the law m 
force immediately before the commencement of this Act, have 
j££en taken into account m determining the rateable value of any 
hereditament occupied by the company , or (e) represent 
general interest or accretion of capital , or ( f ) arise from any 
hereditament outside Great Britain or from the working of 
the undertaking of the company outside Great Britain , and 
Ju the amount properly charged m that year as revenue ex- 
penditure m respect of management, working, maintenance and 
renewals ( including maintenance and renewal of plant 
and rolling stock) and m respect of rates subject, 
however, to the following adjustments (a) the amount 
to be charged shall include any amount chaiged against 
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assessed m terms ot the temporal., agieements referred to 
. • 

SlCO v e 

By the De- Rating Ac. s oi 192S and 1929, iaihvays, as fall 
UK within the category o! “ freight-tiansport hereditaments' 
anc as occupied foi transport purposes,” became entitled te 
a in ree- fourths reduction m rateable value But the amount oi 
:ms reduction m rates was to be paid by the railways into a 
June called the “ Railway Freights Rebates Fund”, to be used 
in reducing the charges on certain selected traffics ‘Section 
136 and Eleventh Schedule of Local Government Act, 1921) 

The Ait of 1930 ; Ultimately m 1930, was passed the Rail- 
ways Valuation for Rating} Act, for establishing a new pro- 
cedure — the basic principle of valuation continuing the same 
as before It is based on negotiations between representative^ 
ot railway companies and local authorities and applies the 
principle ot valuation m citmulo to railway undertakings h 
don not apply automatically to all railways It applied original- 
ly to the undertakings of the Southern Railway Co , the Great 
Western Railway Co, the London and North Eastern Railway 
Cc the London Midland and Scottish Railway Co , and the 
Metropolitan Railway Co , but provision is made in the First 
Schedule for the application of all or any of the provisions 
of the Act, with or without modifications, to the undertakings 
of other railway companies by means of schemes to be sub- 
mitted to the Minister of Health by the railway companies oi 
by the Railway Assessment Authority [Section 1 (2) was 
subsequently extended to apply to the rail and tramway parts 
of the undertaking of the London Passenger Transport Board 
(London Passenger Transport Act, 1933, Section 92 \20] 

The assessment of railway hereditaments is to be deter- 
mined by the Railway Assessment Authority constituted under 
this Act, and combining the functions of rating authorities m 
legard to the determination of the values of the railways as 
a whole and of the individual hereditaments comprising them 
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and of assessment committees in regard to the hearing and 
deciding of objections to the values determined by rating autho- 
rities 

Railway hereditaments are defined m the Act of 1930 to 
1 mean hereditaments occupied for the purposes of the undertak- 
ing of a railway company, and “undertaking ’ includes for 
this purpose, m addition to the company’s principal undertaking, 
!<?) any canal, dock or harbour undertaking earned on b> the 
company; (b) any subsidiary or ancillary undertaking carried 
on by the company, not being a road transport, sea-transpoit 
or air-transport undertaking , and (c) the shaie of the company 
m any joint undertaking, carried on by or on behalf of two or 
more railway companies, not being a road-transport, sea- 
transport or air-transport undertaking Rut “no premises 
occupied as a dwelling house, hotel or place of public refresh- 
ment, or so let out as to be capable of separate assessment, 
shall be deemed to be, or to form part of, a railway heredita- 
ment” [Section 1 (3),]* Such premises will therefore be as- 
sessed by local rating authorities and assessment committees 

Section 2 lays down the constitution of the Railway Assess- 
ment Authority, which is to consist of a paid Chairman, an 
experienced lawyer, to be appointed by the Lord Chancellor, 
and nine other members appointed by the Minister of Health 

of them being appointed on the recommendation of the 
bodies specified m the Section, namely, the London County 
Council, the County Councils’ Association, the Association of 
Municipal Corporations, the Metropolitan Boroughs Standing 
Jomt Committee, the Urban District Councils Association and 
the Rural District Councils Association, and three at the 
Minister’s discretion In the case of the two Anglo-Scottish 
railways, the ascertainment of receipts 1 not solely attributable to 
hereditaments m England and the division thereof between 
England and Scotland is to be made by a Jomt Authority — con- 
sisting of the Chairman of the Railway Assessment Authority, 
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ra/.^&y working, and the amount so ascertained, together with 
the amount certified to them as aforesaid as apportioned to 
England, shall be taken to be the average net receipts of the 
company so far as they are attnbutaole to the carrying on ot^ 
the undertaking m England Provided that, if the total revenue 
receipts and expenditure attributable solely to hereditaments in 
England disclose on the average a deficiency, the amount so 
certified reduced by the amount of that deficiency shall be 
taken to be the average net receipts of the company so far a* 
they are attributable to the carrying on of the undertaking in 
England, (liu the Railway Assessment Authority shall, m ac- 
cordance with the principles laid down in paragrapn (b) of sub- 
section f 1 1 and in sub-section < 2 ) of the last preceding Section, 
estimate by reference to the average net receipts of the company, 
so far as they aie attributable to the carrying on of the under- 
taking m England, the rental at winch the raihvay heredita- 
ments m England occupied by the company might reasonably 
be expected to let as a whole from year to year upon the terms 
specified m the paragraph (b), and the annual rent so estimated 
shall be deemed to be the net annual value of the company’s 
undertaking as a whole m so far as it is carried on m England 
(2) The expression “receipts and expenditure in respect of 
railway working ” means such receipts and expenditure oi a 
raihvay company as are required by or under any statute to be 
shown under that heading m the accounts of the company. 

Apportionment of Net Annual Value * Section to* — (1 * 
The net annual value of a railway company's undertaking as a 
whole, or such value of that undertaking as a v 7 hole in so far 
as it is carried on in England, determined as above, shall be 
apportioned among all the railway hereditaments m England 
occupied by that company, m accordance with an apportionment 
scheme made by the Railway Assessment, Authority and con- 
firmed under the provisions heiemaftei contained, and the 
amount so apportioned shall for rating purposes be deemed to 
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oe the net annual value of that hereditament ( 2 ) The rateaole 
\alue of a railway hereditament shall be calculated from the 
net annual value ! determined m accordance with the preceding 
sub-section > m accordance with the provisions of tne Putin* 
and Valuation Acts relating to the ascertainment of lateaole 
\alue by reference to net annual value, and for the purposes 
of such calculation any question arising under the Rating and 
Valuation ( Apportionment ) Act s 1928 , or Section 68 of the 
Local Government Act , 1929, as to tne classification of any 
hereditament, or as to the purposes for which it is occupied or 
used, either wholly or m pait, or as to the apportionment of 
the net annual value of the hereditament between occupation 
and user for one purpose and occupation and user fox an\ othei 
purpose, shall be determined by the Railway Assessment Autho- 
nty 1 3) A railway hereditament occupied by two or more 
railway companies shall be deemed to be occupied by each of 
them severally m the proportions in which, under any agreement 
between them, the rates payable m respect of the hereditament 
are to be borne by them or, m the absence of any such agree- 
ment, m such proportions as the Railway Assessment Authority 
may determine 

Appeals against the railway valuation roll (or part there- 
~«9f) as completed by the Railway Assessment Authority and 
against the certificate issued by the Joint Authority m respect 
of the Anglo-Scottish railways must be made within two months 
to the Railway and Canal Commissioners, and from their deci- 
sion an appeal lies to the House of Lords (Section 9) 

The principles laid down m the apportionment scheme foi 
apportioning the net annual value of a railway company's 
undertaking as a whole, or as a whole m so far as it is carried 
mn m England, shall be such as to secure that the Authority 
shall (i) m the case of hereditaments consisting of land used 
only as a railway made under the powers of any Act of Parlia- 
ment for public conveyance, have regard, amongst other material 
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the revenue of the year as a tiansfer m reduction of 
any sum previously earned to a suspense account m respect 
of past expenditure of the like kind properly chargeable to 
revenue and also any amount properly set aside out of revenue 
lor meeting any future expenditure of the like kind properly 
chargeable to re\enue, *D from the amount to be charged, 
shall be excluded such part, it any, of the expendituie of the 
year as is defrayed out of amounts previously set aside for the 
purposes aforesaid or is cairied to a suspense account ioi 
deferring to succeeding years the charging thereof against rt- 
a enue , tc> the amount to be charged shall be increased by 
an amount itpresentmg interest for one year, calculated at such 
rate per centum per annum as the Railway Assessment Autho- 
ntv may determine, upon such balance brought forward at 
the commencement of that year m any suspense account as 
represents any such past expenditure as aforesaid , ( d > the 
amount to be charged shall be reduced by an amount represent- 
ing interest for one year, calculated at the same rate, upon 
the balance remaining unexpended at the commencement of the 
year of any amounts previously set aside out of revenue for 
the purposes aforesaid and, m determining the balance unex- 
pended of any such amounts, no expenditure on additions or 
improvements of a capital nature which was charged in the 
company's accounts for the year ending 3*lst December 1923, 
or any later year, shall be debited against those amounts , i e) 
in ascertaining the amount to be charged and m making any 
adjustment mentioned above, any expenditure properly attri- 
butable to the earning of any such receipts as are specified in 
paragraph (ij of this sub-section and any provision made in 
Tespect of any such expenditure by means of a suspense ac- 
count, or of a renewals fund or otheiwise, shall be disregarded 
(4) — (i) Receipts and expenditure attributable to a joint 
undertaking carried on by, 01 on behalf of, two or more railway 
companies, shall be apportioned among the companies m such 
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proportions as may be agreed or, m default of agreement, as 
may be determined by the Railway Assessment Authority , and 
{ n } where any hereditament is occupied by a railway company 
partly for the purposes of its own undertaking and partly for 
other purposes, the total revenue receipts of the company shall 
be increased by such sum as the Authority may determine 
to represent a fair annual rent for the occupation of that here- 
ditament for those other purposes 

Section 5-— (1) Where a railway company’s undertaking is 
carried on m England and m Scotland, all the provisions ot 
the last preceding Section shall apply, subject to the following, 
modifications . (i) the Joint Authority, instead of the Railway 
Assessment Authority, shall, in accordance with the principles 
laid down m paragraph (a) of sub-section (1) and sub-sections 
(3) and (4) of that Section, ascertain the average net receipts 
of the company m so far as the total revenue receipts and ex- 
penditure, by reference to which average net receipts are re- 
quired to be ascertained, represent ( a ) receipts and expenditure 
m respect of railway working as hereinafter defined , or (b) 
other receipts and expenditure not attributable solely to here- 
ditaments m England or solely to hereditaments m Scotland, 
and shall apportion the total amount of the average net receipts 
ascertained between England and Scotland upon the basis of a 
fair and just estimate of the proportions thereof accruing m 
England and Scotland respectively, and shall certify to the 
Railway Assessment Authority and to the Assessor of Rail- 
ways and Canals for Scotland the total amount so ascertained 
and the amounts so apportioned , (n) the Railway Assessment 
Authority shall, m accordance with the principle aforesaid, 
ascertain the average net receipts of the company m so far as 
the total revenue receipts and expenditure, by reference ro which 
average net receipts are required to be ascertained, represent 
receipts and expenditure attributable solely to hereditaments 
in England, not being receipts and expenditure m respect ot 
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consideration^ to a n^csiunaU o T the t ionic conveyed over the 
hereditament , and < n , m tne case oi other hereditaments, have 
regard, amongst other maternal consideration* to the value, for 
tne purposes of the undertaking of a railway company, of the 
land and structures comprised in the hereditament , and the 
scheme may contam such incidental ana consequents! provi- 
sions as the Autnonty may consider necessary or desirable 
Sect 13 ) 

The Railways * Valuation for Rating, Act, 1930 prodded 
for the \a’uauon of i ad way Hereditaments by a met nod known 
for many years as the profits basis’ , out which it would be 
more appropriate to describe as the ‘ receipts and payments * 
basis ’ since the profit* of such an undertaking as a railw ay 
are not rateable and not rated Even before the passing of the 
Act of 1930, this method was well understood, and applied to 
laiiway hereditaments as well as to other public utility under- 
takings The effect of the Act was merely to apply to the 
valuation of xailway undertakings, as a whole, and as 
a statutory requirement, subject to certain modifications in 
small details, a method of valuation w’hich was already esta- 
blished in practice, though on a parochial basis The applica- 
tion of the profits basis to the valuation of public utility under- 
takings, developed, observes Ryde, as the result of the consi- 
deration, from time to time, by the Courts of the problems 
which necessarily arise m the endeavour to ascertain the rental 
value of that which, m fact, is never let While, therefore, 
the principles upon which such a valuation is to be made are 
now well understood, it is necessary to examine the foundations 
on which those principles rest, and to consider the earlier cases 
m which the origin of those principles is to be found For 
this reason the discussion of the earlier cases is not merely 
historical ; many of them enunciate principles which are as 
important today as they were at the time when the cases were 
decided, and many of the difficulties which have formed the 
31 
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subject of prolonged litigation in recent .years would perhaps 
never have arisen, had the earlier cases received appropriate 
consideration” t VII Edn P 397 ) 

General Scheme oj the Act of 1930 . The Act contains a 
complete code of procedure for ascertaining the values of 
“railway hereditaments,” the provisions of Rating and Valua- 
tion Acts, both inside and outside London, applying only to the 
extent they are expressly made applicable (1) It abolished 
the pre-war “parochial principle of valuation” by providing 
that each railway should be valued as a whole (2) As no 
single Authority could undertake such a task, it set up a new 
„ Tribunal, named the Railway Assessment Authority , this 
Tribunal combined the functions of the rating authorities and 
of the assessment committees (3) In the case of railways 
extending into Scotland as well as England, it established a 
Joint Authority (the Anglo-Scottish Railway Assessment Au- 
thority) ; its principal duty being to ascertain the net receipts 
of such a railway attributable solely to hereditaments m Scot- 
land, and to apportion receipts arising m both England and 
Scotland, the Railway Assessment Authority then adding to 
such receipts the purely English receipts, and applying to such 
whole receipts the same processes as to English railways (4) 
The Railway Assessment Authority has to prepare at intervals 
of five years a Railway Valuation Roll, divided into parts, one 
for each railway company, showing (a) the net annual value 
and (b) the rateable value of every “ railway hereditament ” m 
England [Section 3 (1),]. The Authority may deal with the 
Roll part by part, as soon as they are in a position to do so. 
(5) The form of a Railway Valuation Roll was prescribed by 
the Railway Valuation Roll Rules, 1933 Each part is divided 
into two sections Section A containing particulars as to the 
company's undertaking as a whole, about (1) the average net 
receipts for the relevant years, and (2) the amount determined 
as the net annual value of the undertaking as a whole. Section 
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B ccr.iains thi^c divisions eacn in a form somewhat similar to 
that ct an ordinary Valuation List Division I containing 
particulars as to hereditaments other than industrial or freight- 
transport hereditaments , Division II relating to industrial here- 
ditaments, ana Division III to freight-transport hereditaments 
All the entries m any Division relating to hereditaments in the 
same rating area administrative county or pansn have to be 
grouped together < Rule 4) In Division ill the entries mast be 
so arranged as to distinguish between hereditaments used for 
railway, for canal and for dock transport purposes respectively, 
and ror more than one of the^e purposes < Rule 5 1 . Subject 
to these limitations, the Aumority may arrange tne entries 
and group the premise^ for the purposes of entry as it please^ - 
provided the metnod adopted will not complicate tne transfer 
of the particular^ ip tne Roll to the ordinary Valuation Lists. 

( Rule 6 1 In iact m prepaung the first Roll the Authority 
did rot attempt any more detailed sub-division of Railway 
prem.ses m a parisn or rating area than was necessary to sanst\ 
the Apportionment Scheme, and left it to those interested to 
apply for information as to whether any particular premises 
were comprised in an entry [See Section 8 (3)]’ For assist- 
ing the Rating Authorities and the companies, summaries 
must be prepared of the total value of the company s railway 
hereditaments m each rating area , Rule 9 ) After giving op- 
portunities to interested parties ( the Railway Company con- 
cerned the Rating Authority, the County Valuation Committee 
.or any person aggrieved N to lodge objections or make repre- 
sentations, m regard to the contents of the Roll the Roll is to- 
be completed after deciding such objections or representa- 
tions (6; Thereafter, appeals, if any, to be made to the 
Railway and Canal Commission against the Valuation Roll 
and against the Certificate issued by the Joint Authority 
in respect of the Anglo-Scottish Railways (7) After apoeals 
if any, against the Cumulo l due have been decided the 
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Valuation Roll is revised and completed by the Railway Assess- 
ment Authority and the Joint Authority (8) The particulars 
appearing m the Roll are thereafter transferred to the ordinary 
^ Valuation Lists by the Ratmg Authority m whose area the 
particular hereditaments are situated, and rates levied m the 
ordinary way upon the values shown m the Lists (9) From 
the decisions of the Railway and Canal Commission, an appeal 
lies to the House of Lords 

The first Roll took effect from 1st April, 1931, outside 
London, and from 6th April, 1931, m London , the second Roll 
took effect from the same dates m 1936, and subsequent Rolls 
at quinquennial intervals [Section 3 (2)] But owing to the 
complexity and magnitude of the task, and the protracted 
litigation which followed, ‘'no part of the first Roll reached 
its final shape until after the date for the coming into operation 
of the second Roll, and no part of the second Roll reached the 
completion stage m 1939 ” 

Principles for ascertaining the Values of Railway Here- 
ditaments : The broad principles for ascertaining the values of 
railway hereditaments under the Act of 1930 have been laid 
down by the House of Lords in Railway Assessment Authority 
v. The Southern Railway Company (1966) A C 266 Lord 
^ Hailsham, Lord Chancellor, m his judgment referred to the 
identity of the language used m Section 4 (1) (b) of the Act 
with what had been the law ever since the Parochial Assess- 
ments Act of 1936 and what has been the basis applicable to 
Tailway rating for the last hundred years The only substantial . 
difference from the old system is the provision that the annual 
value of the whole undertaking shall be ascertained as a whole, 
and shall then be apportioned between the different parishes, 
instead of attempting to ascertain the earning capacity of 
each part of the railway line lying within a particular parish 
as was done in the pre-War days The new method also does 
away with the necessity of drawing a distinction between direct- 
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ly and indirectly productive parts of the undertaking and cal- 
culating the rateable value of the indirectly productive parts of 
the undertaking in each parish upon the contractor's basis But 
what has to be ascertained still remains the rent at which the 
hereditaments might reasonably be expected to let from year to 
year on the terms set out m the Act ” 

What the Lord Chancellor seems to point out is not 
the blurring of the distinction between directly productive 
and indirectly productive portions of the railway here- 
ditaments as such, but the doing away with the necessity of 
such distinction being made parish-wise ; for, m the final analy- 
sis, m the allocation of cumulo value among the different rating 
areas, some such distinction is inevitable Because for the pur- 
poses of apportionment, railway properties are classified into 
class 'A;, comprising hereditaments consisting of land used 
only as railway, and class (B), comprising all other heredita- 
ments Class (A) is again divided into traffic and non-traffic 
elements The traffic element is apportioned according to the 
tram-mile receipts, ascertained from the traffic conveyed over 
the hereditaments, and the non-traffic element and heredita- 
ments in class (B) are apportioned according to the relative 
values of the several hereditaments to the principal undertaking. 
This method of apportionment, according to Witten Booth; 
“ is not dissimilar to the division between the directly produc- 
tives and the indirectly productives in the apportionments of 
other kinds of undertakings;' (III Edn , P 892) Ryde also 
observes that “ the basic principle of valuation applied in the 
past continues to be applicable ” (VII Edn , P. 338). 

Determination of Annual Rent * Section 4 (1) of the Act 
details the determination of the annual rent, or the net annual 
value It directs the Railway Assessment Authority to ascer- 
tain the average net receipts for the specified years, “ and 
estimate, by reference to the average net receipts ascertained^ 
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the rent at which the railway hereditaments occupied by the 
company might reasonably be expected to let as a whole from 
year to year, if the tenant undertook to pay all usual tenant’s 
-rates and taxes and to bear the cost of the repairs and insur- 
ance and other expenses (if any) necessary to maintain the 
hereditaments m a state to command that rent , the annual 
rent so estimated shall be deemed to be the net annual value 
of the company’s undertaking as a whole” It would thus 
appear that the terms oj tenancy of a railway undertaking are 
to be thS same as in the case of any other kind of property 

By Section 4 (2), In estimating such rent, the Railway 
Assessment Authority and the Court of Appeal shall not be 
bound to give effect to any custom or practice affecting the 
valuation of railway hereditaments, which obtained prior to the 
passing of this Act, m regard to the deduction or allowance 
to be made in respect of the capital of a tenant, but shall have 
regard to all relevant circumstances and material considerations 
with a view to securing that such estimated rent shall represent 
a fair and just division of the net receipts as between landlord 
and tenant ” 

Accountancy Period : For the first Valuation Roll, the 
Authority had to ascertain the average net receipts of each 
Tailway company “ for the accounting years 1928 and 1929 
? commencing on the first day of January) and for each subse- 
quent roll, such receipts for the first five of the six accounting 
years next preceding the year m which the roll is to come into 
force” , so that the second valuation roll, having effect from 
April, 1936, must have been based upon the receipts for the 
years 1930 to 1934 (inclusive) As to the accountancy period 
specified m Section 4 of the Act of 1930, “ Does the ‘ estimate 
by reference to the average net receipts ’ limit the Assessment 
Authority thereto, or, can the Assessment Authority extend 
their inquiry into the receipts of other years, and thereby take 
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mto account either the receipts of other by-gone years retro- 
spectively, or prospectively have regard to the probable receipts 
of the years m the immediate future? In valuations for 
rating of other kinds of public utility undertakings, where n 
equity an adjustment of the receipts or expenditure, as dis- 
closed by the accounts, is considered to be warranted, such ad- 
justments are made, so that m this way and at this stage, the 
net receipts are corrected accordingly, the amount thereof being 
the true figure divisible between the landlord and the tenant re- 
spectively In the valuations of railways , however , the practice 
would appear to differ, the net receipts therein being more 
rigidly bound by the statutory requirements m Section 4 (1) 
of the Act of 1930 That some elasticity — some flexibility— 
is advisable, if not essential, in determining the net annual 
value, or rental which might be offered, cannot be questioned, 
and it would seem that it is intended that this shall be provided 
m determining the deduction from the net receipts of the 
amount to be regarded as the tenant’s share This is evidenced 
by the words m Section 4^2) of the Act that, m estimating the 
tenant’s share, regard shall be had 44 to all relevant circum- 
stances and all material considerations with a view to securing 
that such estimated rent shall represent a fair and just division 
of the net receipts as between landlord and tenant” (E W 
Booth, III Edn PP. 874-875) 

In the Court of the Railway and Canal Commission, Sir 
Francis Taylor said m the course of his judgment — 

Section 4, sub-section (1) Cb) ! is, m my opinion, the governing 
» direction, but the words ‘ fair and just division of the net receipts 
m sub-section (2) do cause some difficulty and hesitation, 
though, on the facts of thi£ case and by our decision, effect 
is given to them Sub-section (2) m employing the expression, ‘ m 
regard to the deduction or allowance to be made m respect of the 
capital of a tenant , contemplates, I think, the application of the pro- 
fits ba^is and releases the Court from being bound by a former 
ustoni or practice as to fixed oi rigid percentages. If the percentage 
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may be treated as elastic within the limits o f f fairness, the Court is 
enabled to fix a percentage which is reasonably sufficient to induce 
a tenant to enter, and also to secure a reasonable share of the net 
receipts to the landlord This view, if approved, gives some effect 
Lo the words of the sub-section, may reconcile both sub-sections, 
and does not introduce anything arbitrary The object aimed at 
in sub-section (2) is the estimating of rent for rating purposes, ana 
the process is really between the Railway Company and the Rating 
Authority Fairness between such phantoms as the hypothetical 
landlord and the hypothetical tenant is only of importance so far as 
it results in justice between the real parties ” 

The Lord Chancellor dealt with this point as follows * — 

“ It was argued by the interested parties that the Tribunal were 
precluded from taking into account the actual results of any years, 
and that they w r ere limited to a consideration of the average net 
receipts, as directed by Section 4 (1) (a) My Lords, I cannot 
accept that view No doubt, the figures upon which the calculation 
of rent is to be based are those which are ascertained m the terms 
of that sub-section , but I think, that the figures of individual years, 
either forming part of the average , or preceding or following the 
standard years , are relevant as showing the tendency of the receipts 
to me or falU and therefore as an indication of the risk which the 
hypothetical tenant would have m mind when he was contemplating 
renting the premises To take a convenient illustration which w r as 
given m the argument suppose, one company had net receipts 
during a quinquennium of one, two, three, four, and five million 
pounds respectively, and another company, during the same period, 
had had receipts of five, four, three, two and one million pounds 
respectively , the average net receipts of each company would be 
the same, but it seems preposterous to suppose that the hypothetical 
tenant would give as much rent for the hereditament m the second 
case as he would in the first Another point which was urged was 
that the Authority had omitted to take into account the landlord's 
capital, and it was pointed out that considerable sums had been 
recently spent which were not reflected m the net receipts of the 
standard years Again, it was urged that the rates m the standard 
years were paid at a much higher rate than those which w r ould be 
payable by virtue of the Authority’s decision I think that these 
two factors would both be relevant elements to enter into the 
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tenant s consideration when he was contemplating taking the here- 
ditaments, and that their existence would be reflected m the per- 
centage allowed to the tenant on his capital s but I am not satisfied 
that they have been ignored by the Court below from that point of 
\iew They would rightly be excluded from the question of construe 
tion to which I think they are quite irrelevant ” 

Briefly, the cunmlo value has to be ascertained upon the 
profits basis , that is to say, the average net receipts are to be 
arrived at m accordance with the rules laid down m Section 
4 - by deducting from the Gross Receipts the amount (a) of 
working expenses, (b) of statutable deductions (for repairs, 
insurance and other expenses necessary to maintain the here- ' 
ditament m a state to command the rent), and (cj of rates 
The net receipts thus arrived at are divisible between landlord 
and tenant, as they represent net earnings on the two capitals 
employed, namely, the landlord’s and the tenant’s ; from them 
must therefore be deducted the tenant’s share, le, the remu- 
neration which the tenant would require for himself ; this 
amount is to be ascertained by estimating the capital which 
an incoming tenant would require (a) to buy the necessary 
rolling stock and chattels, and (b) for working capital, and 
applying such percentage to the amount as would induce the 
tenant to take the hereditament The balance of net receipts, 
after this deduction, is deemed to be the rent which might 
reasonably be expected for the undertaking as a whole 

The Cumulo value thus arrived at has to be apportioned 
between the various railway hereditaments comprised in the 
undertaking m accordance with the provisions of the Railways 
(Valuation for Rating) Apportionment Schedule Order, 1932 
When, as a result of such apportionment, a net annual value 
has been assigned to each railway hereditament, the provisions 
of the ordinary Valuation Acts, including the de-Rating Acts 
are to be applied to arrive at the correct rateable value 
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Meaning of “ Undertaking " 0 / a Railway Company — 
The expression is defined m Section 1 (3) of the Act; each of 
the railways to which the Act applies is a * composite ’ under- 
taking, composing, m addition to the railway which is the 
principal undertaking, subsidiary undertakings It includes (1) 
the “ principal " undertaking, which obviously means the rail- 
way proper, with its lines, stations, goods yards, offices and 
works ; (2) any canal, dock or harbour undertaking, earned 
on by the company, (3) any “subsidiary or ancillary under- 
taking" carried on by the company, excluding, however, a 
road-transport, sea-transport, oi air-transport undertaking , (4) 
the share of the company, in any joint undertaking, carried 
on by, or on behalf of, two or more railway companies ; the 
London Passenger Transport Board is [Article 1(2) of the 1935 
Scheme and Order] to be treated as a railway company for 
this purpose ; excluding, however, the company’s share in any 
joint road-, sea-, or air-transport undertaking, whether operated 
only in conjunction with railway companies or not, and its 
share m any undertaking carried on m conjunction with any 
person or body, not being a railway company to which f he 
Act applies By Section 23 (3), the services performed by a 
railway company in connection with the collection and delivery 
of parcels, goods or merchandise, to be conveyed by rail, or ip 
connection with the transportation of passengers, parcels, goods, 
or merchandise, in ferry boats, or boats plying on rivers, canals 
or lakes, or with the embarkation or disembarkation of passen- 
gers, parcels, goods, or merchandise m or from any boats or 
vessels, are to be deemed to be performed by the company m 
' carrying on their undertaking, and not m carrying on a road- 
transport, or sea-transport undertaking 

The definition in Section 1 was considered by the Railway 
and Canal Commission, and by the House of Lords in New- 
*ea$tte~upon~Tyne Corporation v. Railway Assessment Authority 
(1936) 1 K. B 253 , (1937) A. C 275 It was held by the 
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House of Lords, approving the decision of the Railway and 
Canal Commission, that the lower deck of the high level bridge 
■ over the Tyne between Newcastle and Gateshead was a “ rail- 
way hereditament ”, because it was an integral part of the 
company’s “ undertaking ’ The bridge was constructed, under 
statute authorising the construction, with two decks, the upper 
for carrying the railway, and the lower for a road open to 
public traffic on payment of tolls The fact that the company 
4 ‘were given a right to charge tolls m respect of the passage 
of horses and carriages over that bridge made it still more a 
part of their undertaking, and naturally one would regard those 
tolls as part of the receipts of the railway company in respect- 
of that undertaking” [Mackinnon, J, (1936), 1 KB, 261]. 
The House of Lords agreed with Mackinnon, J , that the ex- 
pression “ railway hereditament ”, as w T ell as the word " under- 
taking”, m connection with which it has to be read, was an 
expression of the widest content * the road-bridge was m their 
view a part of the “ principal undertaking ”, that m any case 
it would have been a “ subsidiary or ancillary* undertaking ” 
within paragraph (b) of the definition Lord Maugham 
[(1937) A C at page 285], said that the words “subsidiary, 

• or ancillary ”, though not necessarily having precisely the same 
meaning, had in this context their ordinary meaning of “ sub- 
ordinate or secondary to the mam or principal undertaking*” ; 
he rejected the contention that a more limited meaning should 
be given to them because the word “other” would on that 
construction have had the same effect. The question of the 
meaning of the expression “ subordinate or ancillary undertak- 
ing” was raised m Cleethorpes U D C v London and North 
Eastern Rail Co ( 1936 ) IK B. 264, soon after the judgment 
in the Newcastle Case m the Railway and Canal Commission. 
In Clethorpes Case, it was held that the hereditament 
which consisted of a pier used only as a promenade, and cliff 
gardens, acquired under statutory powers by one of the railway 
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companies amalgamated into the London* and North Eastern 
Railway Co , was correctly assessed as a part of a railway 
hereditament : Mackmnon, J , said that the hereditament 
though possibly not occupied for the purposes of the company’s 
railway business, was occupied for the purposes of the com- 
pany’s undertaking on the principles laid down m his judgment 
m the Newcastle Case The Clethorpes Case was not taken 
to the House of Lords, “ yet there can be little doubt that the 
views expressed by the House of Lords in the Newcastle Case 
justify the decision of the Railway and Canal Commission in 
Clethorpes Case . Indeed it is difficult to see how any under- 
taking earned on by a railway company under statutory powers 
can now be excluded under the definition unless, of course, it 
is a road-, sea-, or air-transport undertaking, or a joint under- 
taking of some other kind which is carried on m conjunction' 
with some other person, or persons, not being a railway com- 
pany or companies” (Ryde, VII Edn , P 346) 

Meaning of “ Railway hereditament ” * — Section 1 (3) de- 
fines a railway hereditament as “ any hereditament occupied 
for the purposes of the undertaking of a railway company - 
Provided that no premises occupied as a dwelling house, hotel, 
or place of public refreshment, or so let out as to be capable 
of separate assessment, shall be deemed to be, or form part 
off a railway hereditament ” 

In the House of Lords, Lord Russel of Killowen said * 
“ Other parts of the Act of 1930 make it clear, m my 
opinion, that nothing can be a “railway hereditament ” unless 
it is occupied by the railway company , and it was common 
ground m the arguments addressed to us that the word' 
“capable” m the proviso meant capable both in fact and in 
law Further, it is to be observed that by the words “ subject 
as hereinafter provided ”, the proviso ds incorporated into the 
definition Three results would appear to follow : (1) that 
premises, by whomsoever occupied, if occupied as a dwelling 
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house, hotel or placa of public refreshment can never be deemed 
to be or form part of a railway hereditament ; (2) that no 
premises which, according to law, are m the rateable occupa- 
tion of some person other than the railway company can be 
deemed to be or to form part of a railway hereditament , artd 
(3) that such premises might m fact form part of a lailway 
hereditament. 

It was contended before us that the effect of this statu- 
tory definition, by virtue of its reference to capability of 
separate assessment, gave statutoiy recognition and effect to 
certain decided case I can attribute no such effect to 
the definition It is open to your Lordships to declare what you^ 
conceive to be the law, unhampered by any statutory restric- 
tion Under Section 91 of the Southern Railway Act. 1924, 
the railway company has power to “ build shops 
offices or any similar buildings. on any station, or rail- 
way of the company and to sell, demise, let or otherwise 
dispose of the freehold or any other interest of or in any 
buildings or any part or parts of buildings erected or to be 
erected over any such station of the Company or on the 
site thereof, and also to demise or otherwise dispose of the 
right to build on any such station or railway or upon 
the sites thereof respectively.” In other words, it has power to 
carve out of any station separate premises, which though still 
within the precincts of the station and m one sense forming 
part of it, may yet be disposed of to others even for an estate 
in fee simple The great majority of the premises which are 
the subject of this appeal have been so carved out, and are m 
fact situate within the precincts of Victoria Station They 
may nevertheless, though themselves withm the confines of the 
station, which itself is a railway hereditament, neither be a 
Tailway hereditament nor even form part of a railway heredita- 
ment, if they are “ so let out as to be capable of separate assess- 
ment ” 
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t% Service ” occupations should, it is submitted, be excluded 
sed quaere as td engineers barracks and the like It is believed 
that the Railway Assessment Authority, before whom ques- 
tions were raised as to the applicability of the words “ places 
o'! public refreshment ” to kiosks for the sale of sweets, 
chocolates and the like, managed and occupied by the railway 
company, decided not to treat such kiosks as plaices of public 
refreshment. (Ryde, VII Edn, P 346) The second part of 
the proviso, premises “ so let out as to be capable of separate 
assessment,” was the subject of the important case of West- 
minster Corporation v Southern Railway Co , ( 1936 ) A C. 
511, m which the question was discussed at length , and a 
variety of kiosks, shops, offices and the like at Victoria Station, 
and coal and builders’, merchants’ premises and stacks at 
Beckenham Goods yard, and all the premises in question were 
held to have been so let out by the railway company as to be 
capable of separate assessment, notwithstanding that the te- 
nants or licensees were excluded at night, and were subject to- 
some degree of control by the railway company 

Ascertainment of Net Receipts — The Railway Assessment 
Authority, after preparing the Valuation Roll, has to determine 
the net annual value of the railway company s undertaking 
(which is carried on m England) as a whole, m accordance 
with the instructions m Section 4 of the Act, which relate (1) 
to the ascertainment of the net receipts of the undertaking, and 
(2) to the estimate, by that Authority, on the basis of those 
net receipts, of the rent at which the railway hereditaments 
occupied by the company might be expected to let as a whole 
The method of arriving at the net receipts is laid down in 
Section 4(3) and 4(4). To begin with, the company’s “total 
revenue receipts from its undertaking ” have to be ascertained 
from the accounts of the company maintained m prescribed 
forms (under Railway Company’s Accounts and Returns Act. 
1911, Section % and the Railways Act, 1921, Section 77). 
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Gross Receipts -- For the purposes of valuation, gross 
receipts are first to be extracted from the revenue receipts ot 
the railway company*- uncc-’rak'n^ dim rr.tui'ing or tuc ex- 
pression “revenue receipt- w a- los-- ceres oy : u. Home •“'* 
Lords m London MuJa»td a-a Sculi C^^ipa> y v.- 
Angloficottish Rave'll Aw.ro m*33 5 1 T L R io'.> 

Lord Tomlinson said :1m: tm e..prcbS*un should be giu-n i> 
ordinary business meaning nameh ‘ tho^e ircor\r^ of T r: 
undertaking which a:e me pmJcc's oi or aic racuntal .* 
the normal workmg e* d’t ^naatakirg It v ^ a^o held it a* 
(1 * the compensation hiOtKj\ dl.^ >y ■ Le Got t r /i/re/> j) •* ? 
company after the Great Wa* u<rr* v eienue recaps 

and that interest n a 0<r: r .re mot , y> tfvJc 

of maintenance o»u rtneub* iva± rm deaHC>in>e uom a-- m 
venue expenditure ” venter ance »r icnexT undei Se.um 

4 t3i fin id, anc t vt rev >u-cjtOi\ turn's o 7 accounts 
“only throw light upon the./ co rot aeinc to. tiacx an^ 
were therefore no: cone: us \ e per Lora Atkmj ; eg uv 
receipts shown in Account Xo S o: me r^ahro’y lorm vmch 
is headed “Revenue R,-eent*> and Exnerd ture of the who - 
undertaking ”, include recemts f-om ro?d- sea- and air-trarv- 
port undertakings carried on by the company and from tnoet 
joint undertakings whicn do not form part or the undertaking’ 
of a railway company as Cef.pcrd by Section 1 of tne Acr arc 
which are therefore recuu.d to Pe exclu dec Other *revis to o . 
excluded are ( 1 > recants Iron: sources specified in paras > a 
to If) in Sub-section 4 (3* '* It max be n entioned the: 
receipts from simdar sources would be excluded in tne valua- 
tions of also othrr kmcs oi properties, for the reason mat me: 

“ do not relate to the actual trading of the tenant m me cnee - 
taking ”, some being expenses of tne hypothetical landiom 
(2) Receipts from Hereditaments not being ‘ railway hered ce- 
ments ”, that is, naving rererence to piemises excluded from 
“railway hereditaments’ oy me orov.so to dc cenrition o. 
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the expression, le, from hotels, refreshment looms, dwelling 
houses and any premises so “let out as to be capable of 
separate assessment ”, and any other premises not occupied for 
the purposes of the undertaking (30 Receipts arising from 
any interest of the company m any other company or other 
undertaking , — except receipts representing the company’s share 
m any undertaking carried on by if jointly with any other 
railway company [Section 4 (3) (i) (a)], and not being a 
road-, sea-, or air-transport undertaking (4) Royalties or 
way-leaves payable m respect of the user of the hereditaments 
which are not railway hereditaments occupied by the company 
[Section 4 (3) (i) (c)] (5) “Tolls or dues of such a nature 

that they could not, under the law m force immediately before 
the commencement of this Act, have been taken into account 
in determining the rateable value of any hereditament occupied 
by the company ” [/Section 4 (3) (l) (d)j. Such tolls or 
dues may relate to harbours or docks occupied by a railway 
company (6) “ General Interest ”, or “ accretion of capital ” 
[Section 4 (3) (i) (e) ] , the item headed “general interest 
Rin Account No 8,] includes, it is believed, interest on the 
investments of the company’s free reserves. (7) Receipts from 
hereditaments outside Great Britain, or on the working of the 
undertaking outside Great Britain [Section 4 (3) (i) (b) ]- 
Care must be taken not to exclude (l) 1 Receipts from the col- 
lection and delivery of parcels — an activity specifically includ- 
ed in the undertaking by Section 23 (3) (i) ; (2) Receipts 
relating to steam boats, in so far as they arise from ferry, 
river, canal, or lake services, or the embarkation or disembarka- 
tion of passengers or goods from boats or vessels [Section 23 
(3) (u) ] ; (3) Receipts from separate business of the com- 
pany, other than those expressly excluded and therefore form- 
ing part of the undertaking; (4) Receipts in respect of the 
company’s share in joint lines [Section 4 (3) (i) (a)]; (5) 
Receipts representing the company’s share m any undertaking 
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carried on jointly with any other railway company [Section 4 
f 3 ) fiy ■ a ',] (6) Apponioned Receipts, i e , apportioned by 

agreement, or by the Railway Assessment Authority, of any 
joint undertaking, or by way of rent m respect of the part- 
occupation of any hereditament, as stated in Section 4 (4) 
e g, where motor vehicles are housed in the same garage, some 
being used for the collection and delivery of parcels, and others 
for road-transport purposes ; a similar position may exist in 
regard to offices (7) Receipts attributable to joint undertak- 
ings carried on by two or more railway companies 

The result arrived at by making the adjustments detailed 
above will represent the Gross Receipts of the railway com- 
pany for valuation purposes 

Net Receipts . — To arrive at the Net Receipts, we have 
to deduct from the gross receipts the amount of expenditure 
necessary to earn them, i e , expenditure, “ properly charged 
in that year as revenue expenditure But from such revenue 
expenditure we should first exclude expenditure { 1 ) relating 
to subsidiary undertakings not foirmng part of the undertak- 
ing m question; (2) relating to hereditaments which are not 
railway hereditaments ; ( 3 ) incurred to earn receipts which 
have been excluded from the total revenue receipts under the 
preceding paragraphs of Section 4 (3) (li) , and (4) capital 
expenditure. 

On the other hand, expenditure m connection with 
services ” performed by a railway company and specifically 
required to be included under Section 23 (3), as well as “ ap- 
portioned” expenditure attributable to any joint undertaking, 
or relating to the part-occupation of any hereditament, as 
referred to m Section 4(4) must be included, consistently with 
the inclusion of appropriate receipts from such items Section 
4 (3) (a) (a) to (d) points to the correct amounts to be 
included m the expenditure m respect of amounts transferred 
32 
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or earned to, or drawn from, suspense accounts and renewal- 
funds 

The items to be deducted will generally be those appearing 
under the headings (1) working or running costs, (2) cost of 
management (including directors’ fees), (8) repairs, mainte- 
nance and renewals, including maintenance and renewal of 
plant and rolling stock (tenant’s chattels), (4) the amount 
actually paid as rates, (5) amounts paid to the Railway Re- 
bates Fund under the Local Government Act, 1929 (Section 
136), which are to be treated as if they were payment of 
rates The company’s custom of providing for future expenses 
out of revenue funds, and of liquidating abnormal expenses 
over a period of years, are specifically provided for in Section 
4 (8) (n) (a) to (e). 

The average net receipts for the specified years being thus 
ascertained, the next step is to “ estimate by reference to ” those 
receipts “ the annual rent ”, which “ so estimated shall be deem- 
ed to be the net annual value of the company’s undertaking as 
a whole ” (Section 4 (1). 

Profits Basis to be applied . — Sub-section 2 of Section 4 
lays down that the Railway Assessment Authority “ shall not 
pe bound to give effect to any custom or practice affecting the 
valuation of railway hereditaments which obtained pnor to 
the passing of this Act in regard to the deduction or allowance 
to be made m respect to the capital of a tenant ’ , but goes on 
to direct that the Authority “ shall have regard to all relevant 
circumstances and material considerations with a view to secur- 
ing that such estimated rent shall represent a fair and just 
division of the net receipts as between landlord and tenant” 
In the Court of the Railway and Canal Commission, replying 
to the argument, founded on this direction, that the Section had 
made a profound change m the position of the hypothetical te- 
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nant of a railway, Mackmnon, J , m the course of his judgment, 
said 


In my view, a direction to assess the rent by reference to the , 
net receipts, and m doing so to have regard to all the relevant 
circumstances and material considerations between landlord and 
tenant can be achieved and can only be achieved by a proper appli- 
cation of what is called the profits basis, that is, by a calculation 

based upon the three factors : (1) the tenant’s capital, (2‘ 

the percentage to be allowed to him on that capital ; and (3) the 
yearly net receipts to be earned by the tenant from the undertaking. 

I said that the problem set can only be achieved by a proper 
application of the profits basis. In its application m the past, cer- 
tain rules or methods have been used m Quarter Sessions appeals, 
so as to become stereotyped almost as matters not of method but 
of principle It would, m any case, have been our duty to recon- 
sider whether those rules or methods were founded on good reason 
And we are encouraged so to do by that part of the sub-section 
which says that the Court “shall not be bound to give effect to 
any custom or practice affecting the valuation of railway heredita- 
ments which obtained pnor to the passing of this Act m regard to 
the deduction or allowance to be made m respect to the capital of 
a tenant” I think those words were perhaps unnecessary except 
by way of extra precaution, and in that way, I think, they might 
well have read v m regard to the estimation of the capital of a 
tenant or the deduction or allowance to be made in respect of that 
capital,” * 

The Lord Chancellor, expressing the opinion of the House of 
Lords upon this point, said “ Basing themselves on these words, 
and particularly on the direction that the estimated rent is to 
represent a fair and j*ust division of the net receipts ”, the appel- 
lants contend that the Act has put an end to the old system of cal- 
culating the amount of the capital required by a tenant for the 
working of the undertaking and allowing him a percentage thereon, 
and that it is now necessary to follow some other method In 
particular it is urged that the hypothetical landlord is entitled, 
having regard to the large amount of capital which has been ex- 
pended by him m creating the railway company’s undertaking, to 
some proportion of the net receipts obtained either by a comparison 
of the landlord’s capital and of the tenant’s capital, or by allowing 
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c 

ihe rent, at which the railway hereditaments might reasonably be 
-expected to let as a whole from year to year, to be influenced and 
presumably increased by a consideration of the large amount of 
capital expended m creating the immoveable parts of the undertak- 
ing I can see no ground for any such conclusion In the first place, 
it may be observed that the second part of the sub-section, beginn- 
ing with the words ‘but shall have regard ’ seems naturally to 
indicate that there is an antithesis between the considerations to 
which the Authority is not bound to give effect, and the new rule 
that all relevant circumstances and material considerations, with a 
view to securing that the estimated rent represents a fair and 3ust 
division of the net receipts as between landlord and tenant, shall 
be borne in mind 

“What, however, is more important is the circumstance that 
the only custom or practice which the Authority is declared to be 
at liberty to depart from is a custom or practice 4 m regard to the 
deduction or allowance to be made m respect of the capital of a 
tenant’ It is thus beyond question that the Legislature contem- 
plates that there will be a deduction or allowance m respect of the 
tenant’s capital, and having regard to the universal practice, which 
obtained before the Act came into force, of making such a deduction 
or allowance in the shape of a percentage upon the tenant’s capital, 
it is, m my opinion, clear that the Section m no way directs the 
Authority to depart from this method and to adopt some other 
method which is left wholly undefined It is not m dispute that 
it is essential m some way to exclude the profits earned by the 
hypothetical tenant’s rolling stock, plant, and other implements 
Your Lordships were not informed of any clear and satisfactory 
method of doing this except by means of a percentage on the capita] 
employed in providing such chattels The appellants laid special- 
stress on the concluding words of the sub-section They contend 
that the reference to a fair and just division of the net receipts 
shows that 44 the old method of ascertaining the rent which the 
tenant is prepared to pay must be abandoned, smce that basis of 
calculation provides for the tenant receiving his share of the net 
receipts before the landlord gets anything, and might, in some cases, 
involve the landlord getting nothing ? and they point out that the 
conception of a division of the net receipts is inconsistent with the 
ordinary relationship of landlord and tenant. 
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My Lords, I am $uite unable to accept this argument L 
is true that the expression ‘ division of the net receipts ’ i-> not 
\ev\ nappy phrase to describe the deduction from the net receipt- 
of the amount necessary to induce the hypothetical tenant to em- 
bark upon the enterprise, but I see no justification m t ’at lac. 
for altering the conception oi the relationship of landlord and it par 
to a conception of joint adventurers — an alteration which - re* 'hr 
involved m the appellants’ argument The explanation for urn 
of the v ord 4 di\ i-ion ' is probably to be found In the fact what - 
was the usual expression m rating law at the date of the Vet arc 
that if the amount which the tenant would require in one ^ 
induce him to take and operate the hereditament is propel. y as- 
certained and deducted from the total net receipts, the n-uL 
‘to di\ me the net receipts fairly and justly between the iand'O r d 
and tenant, even though, m an extreme case the landlord - -nan. 
might be nothing at all It is the rent which is to be e-i me £ i 
m such a way as to represent a fair and just division, anc n - 
evident that the rent and nothing else is to be the landlora - sii am 
When that is ascertained, the balance is the tenant’s share o- "he 
net receipts The 4 division ’, therefore, is not to be an aheuot 
division on some unspecified basis, but is to be the result of a 
process involving the ascertainment of the landlord’s share ^ the 
form of rent 

A tenant is not to be regarded merely as an investor in rail- 
way shares and to be treated, therefore, as reasonably compensated 
by the ordinary rate of interest which can be obtained by such an 
investment He is a person embarking upon a commercial under- 
taking, in which he is to sink his capital, in which he take-* all the* 
risks of success or failure, and m which he is not merely to be 
compensated by’ receiving a reasonable interest upon the caoital 
invested but also to receive such a profit upon his venture a- 
‘reasonaoly to compensate him for the risk which it involve-, 
and to induce him to embark upon its prosecution How r much tnat 
percentage ought to be is a question of fact which is fo. t^e 
Authority’, and not for your Lordships’ House 

k My Lords, I am not prepared to say that there are no cir- 
cumstances m which the profits basis, as it has been previously 
applied would be inappropriate, or that under no circumstance^ 
could any other method be adopted I think that the more accurate 
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way of stating the position is to say, as Lord Cave said m the 
Kingston Union Case (1926)i A C, 331, that this method is the 
recognised one which the Authority is justified in adopting, as it 
has done m the present case , that it would need special circumst- 
ances to require the adoption of a different method, and no such 
circumstances are to be found m the present case , and that the only 
alternatives put forward by the appellants are, m my judgment, 
plainly inadmissible.” 

Tenant's Capital . — After the average net receipts have 
been determined, the next step is to ascertain ( 1 ) the “ capital 
value of the plant and implements required by the hypothetical 
tenant for working the undertaking ”, and (2) “a percentage 
to be allowed to the tenant upon that capital as the remunera- 
tion which he can reasonably expect to receive for providing 
it” (Mackmnon, J.) This remuneration had “always been 
previously measured by applying a percentage to the amount 
of capital needed by the tenant to acquire the rolling stock 
and other chattels, and the House of Lords said, m the 
Southern Railway Case, that the Act of 1930 had made no 
difference to this rule “ The Southern Railway Company, m 
its estimate of the tenant’s capital, divided that capita! into 
24 heads * — (1) Steam Locomotives and Tenders ; (2) Coach- 
ing stock (including electrical equipment of electrical trams); 
(3) Mineral and Merchandise Wagons , (4) Railway Service 
Vehicles, (5) Road Vehicles, (6) Horses and Harness; (7) 
Machinery, Tools and Plant ; (8) Dies, Patterns and Moulds; 
(9) Drawings and Plans , (10) Furniture and General Equip- 
ment , (llj Signal, Telegraph and Telephone Equipment ; 
(12) Gas and Electrical Lighting Fittings, (13") Fire 
Appliances, (14) Clothing, (15) Clocks and Watches, (16) 
Type-wnters, Calculating Machines, etc , (17) Weighing 

Machines, (18) Ropes, Chains and Slings; (19) Wagon 
Sheets, (20) Boats and Floating Craft, (21) Fare and Rate 
Books and Ticket Stock , (22) Time Tables, Advertising Notice 
Boards and Posters ; (23) General Stores and Stocks , (24) 
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Cash. All the items, accepting the last, related to “ chattels ”, 
and it teas agreed that the proper method of determining their 
present value teas to estimate the cost of leplaang them at 
the date of valuation and to deduct irom it depreciation at 
varying rates so as to reduce the replacement cost to actual 
value It was decided m R \ Great t Western Railway Com- 
pany (1846) 6 Q B , and mi? \ North Stafford Railway Co 
(1860), 30 L I M C, 68, that depreciated value, and not 
prime cost, should be taken into consideration , in ordinary 
cases the amount of depreciation is a question of fact 

The greater part of the tenant’s capital is required for the 
purchase of the locomotives and rolling stock m operation, the 
replacement cost of which is “ mainly a matter of evidence 
for engineers, but two points arose in the Southern Railway 
Case , m this connection, which, as a result of the judgments of 
the Railway and Canal Commission, must now be treated as 
matters of law” CRydej. 

In the course of his judgment, the Lord Chancellor said * 

It was also contended that even if the old and well-established 
profits basis was the correct method to apply, it could be shown 
from the judgments under appeal that the Commissioners had mis- 
applied the method, having regard to the positive terms of Section 
4 (2) of the Act. There is, of course, no doubt that the Railway 
Assessment Authority is free to disregard old customs and practices 
In regard to the deduction or allowance m respect of the capital 
of the tenant. Two illustrations are afforded by the judgments of 
the Commissioners first, the old practice m regard to the valuation 
of the rolling stock, and secondly, the old practice of adding to the 
cost of manufacture of rolling stock by a railway company, m its 
own workshops, a percentage supposed to represent the manufac- 
turer’s profit These two points were decided against the railway 
•company for the reasons clearly expressed in the judgment of Mr. 
Justice Mackinnon, and I need not add anything on those points” 
The portion referred to of Mr Justice Mackmnon’s judgment, in 
the Court of the Railway and Canal Commission, is as follows : — 
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“The first point of this sort arises m f regard to the valuation 
o) the rolling stock By the practice of this and all the English 
Railway Companies, a locomotive is kept m as near a condition of 
perfect efficiency as possible, by a complete overhaul and renewal 
of parts, every few years If the perfect type of engine had been 
evolved, (as perfect for its purpose as perhaps the great clock at 
Westminster is for it« purpose), it might, m a sense, be immortal, 
though after the lapse of time its boiler would have been renewed 
many times and perhaps no piece of metal m the whole of it would 
be the same as the equivalent piece m the first w r eek of its existence 

“ But no engine is immortal It comes to an end, not because 
it dies from failure or decay, but because it is killed, or sent to a 
museum And it meets that fate solely because of the perpetual 
inventiveness of engineers in evolving a new type of engine that is 
more perfect and more efficient for its purpose Because any engine 
is at all times kept in a perfect condition of efficiency, subject to 
the fact that its last overhaul and reconditioning may be some time 
up to three years ago, the company claims that its value should 
be entered as an item m the Tenant’s Capital Account at the 
replacement cost, less a sum for depreciation But that allowance 
for depreciation is made only m respect of the short lapse of time 
that may have elapsed since its last overhaul For the other factor, 
—that the engine may be nearing its end, because its type may be 
becoming obsolete, — the company claims to make no deduction from 
the replacement cost And for this contention, there was apparently 
some justification m the old practices at Quarter Sessions I think 
this is wrong I think it is right to start with the replacement 
cost But from that should be deducted two items in respect of 
depreciation , namely, (1) that which the company allows, an 
average figure for what has been called the lag of re-conditioning, 
and (2) a deduction varying with the age of the type for its ob$o~ „ 
lescence This principle, of course, applies not only to the engines, 
but to all types of rolling stock 

‘“Another point that has been debated is this In estimating 
the replacement cost of rolling stock, the company has sought to 
add to the cost of manufacture in its own workshops a percentage 
which is supposed to represent a manufacturer’s profit This is 
upon the theory that the hypothetical tenant must be supposed to 
be purchasing all that is necessary for the undertaking from some 
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iv p^trtxa, pu r*c\t>”*or ^ak_ j: -nut *n> *n ir.L price 

he cr ta .^L5 w_I> exec. «_cn a pm" Fu** the alio nance o t >ucn ar. 
aaQ'.'T mere appear ? to oe p.eeeamt si me md practice 

at Quarter Se^ion- 3\ an e\jm- in u tr„ pnnap.e mat ^ perrmp- 
r:t .. oe cal, the compan set*-' a>-o t nflate W rrdn-tacamr -> 
cost .n tnu” on n *o r h-hop- o\ a *_r L w - nacmon oa-eu ^pon th~ 
recuct.on. of that that thei na\e citctea b\ what *s ca^ea 
rra-s production The hypothetical inane* actor: - ... !■■> -a a, a us>t 
not oe supposed to po— l-- -ucn methods oi economy t co-l 
pace * ill therefore Oc higher, ana t i-> to -uch a h a he 1 " co-t price 
mr u he \\il« -eek to add m- profit We Jnrr r u - principle or- 
vhic.: this "urt ca addition u t *c ce-t p r ce tc tne r aih\ae tom- 
pan.v claimed and empamne^ ha- olt.n oeen a r n”cd *s unbound 
The n\ pother- «rien dividc> the. p i-e-ion- oi me railway com-r 
pan' nto t" o pa^ belonging >o it, on tne ore h 2 na a- .andloia 
and the other a- tenant, n * rece— an a- the r ent payable by 
t u e j ’"e entity to the oJitr ha> x be calculated But the hvpothe-m 
rc.ee not be and in im \-ew Ought not to be earned i archer than 
? rtw«?ar\ T ior that end The ra'Ua\ companv ana turn i i« 
t'i£ ( concei sable tenant of the railway company qua landlord 

a^c *• \a1umg the tenants capital of the rail wav company qua 
Unav ‘ I think account shou ] d be taken only of that which it has 
m lac: cost the company As ior the suggested allowance m respect 
of the econorm from mass production m the Company’s factories 
that seems to me still more artificial and unreasonable Even A a 
hypothetical manufacturer of the whole of the rolling stock and 
other equipment be envisaged he rru*t be producing on a scale 
which no actual manufacturer e\er ha- achieved, or ever can achieve, 
end f so he must ob\ lously be assumed to ha\e orgamsea his 
cno“r:us activities on the like system of ma-s production” 

T taS both the claims to add to the cost of manufacture m the 
companv’s own workshops (1) a percentage representing a inaratac- 
hirers pront and <2) a percentage for redact on of the co*l by 
mass ^ odiatiofl — were cusahowed by the Railway and Canal Com- 
missi r n 

Deduction tor depreciation — Further elucidation of the 
points will be found in the following extracts from the judg- 
ments _n the Court of Railway and Canal Commission 



506 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

“The vital factor which has to be determined,''’ saic Sir 
.Francis Dunnell, m order to arrive at the true figure representing 
the amount of money the prospecti\e tenant would have to provide, 
when taking over from the outgoing tenant the rolling stock re- 
quired, is the amount of depreciation which should be deducted 
from the replacement costs The appellants' claim that rolling stock, 
particularly locomotives, never die or reach the stage when they 
are put on the scrap-heap, except when they become obsolete for 
the work they are required to perform, and they argue that, inas- 
much as all classes of rolling stock are sent into the works at 
comparatively short intervals for complete overhaul and renewal of 
parts which have become worn or defective, such rolling stock, when 
it comes out of the works, is w T orth its replacement costs, regardless 
of its age, and that as all the classes of railway stock cannot be 
sent into the works, for renewal and repair of parts on the exact 
.dates when they ought to be sent m, and there is consequently what 
is called a certain lag m the renewal and repair work, a fair per- 
centage of depreciation, to be applied to the replacement costs, 
should be a figure which represents this lag of renewal and repair 
In the case of locomotives they accordingly apply a figure of 15 
percent as representing depreciation, m the case of coaching stock 
and wagons a percentage reduction of 17 i per cent, and claim that 
the estimated replacement costs, reduced by these percentages of 
depreciation, represent the fair value of the rolling stock which the 
incoming tenant would have to pay They frankly admit that in 
arriving at this depreciated value, they have had no regard to the 
age of the rolling stock In adopting this attitude I think they 
are* wrong, and that although the rolling stock is kept up to a 
high standard of efficiency by reason of the frequent renewal and 
repair of its parts and is thus capable of performing the work re- 
quired of it, yet, nevertheless, the incoming tenant would consider the 
age of the stock he has to buy and would not be prepared to buy 
it at so high a figure as would be represented by so small an all- 
round depreciation of 15 per cent and 17| per cent Taking the 
case of locomotive stock, it has been proved before us that 44 per 
•cent of the whole of this stock of the Southern Railway Company 
was built before the year 1900. and no less than 75 per cent before 
the year 1914, which, m other words, would mean that 44 per cent 
of the engines were ovei 29 years old -when the valuation was made 
in the year 1929, and something like 75 per cent, of the total engine 
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stock was built before the year 1914 In regard to steam passenger 
xollmg stock, the percentage oi the whole, which was constructed 
prior to* the year 1900, was 42 4 per cent., or m other words, that 
percentage of stock was more than 29 years old. Taking steam 
and electrical passenger rolling stock, something like 80 per cent, 
of the total stock was built before 1914, and a^ regards mineral 
and merchandise wagons, it would seem that out oi the total num- 
ber of 34,458, about 20,000 were constructed before the war, and 
over 6,000 w T ere over 29 years old or more. It seems to me, on 
close consideration of the matter that the age of the locomotive, 
the passenger vehicle or wagon, however adequately it may be 
maintained, must have a beanng upon the value of the article, for 
owing to the introduction of new types of locomotives, passenger 
vehicles and wagons, necessitated by changed conditions and cir- 
cumstances, the day must come when it is no longer economical t G 
retain in service a particular type of locomotive or \ehicle, ana die 
greater the age a locomotive or vehicle has attained, the nearer is 
the date when it will be no longer economical to use it 

“ The difficulty of forming an actual opinion as to the value of 
rolling stock lies m the fact that there is no real market for the 
purchase of such stock m large quantities 

“ Of locomotives, steam passenger vehicles owned by the appel- 
lants, there is a variety of types, and m forming an opinion of the 
depreciated value of the whole of the rolling stock, I have not found 
It easy to place a separate value on each type The conclusion at 
which I have arrived, after the most mature consideration, is that 
to apply an all-round figure of depreciation of 33 Vo per cent to the 
total figure put forward by the appellants as representing *the 
replacement cost of the locomotives, coaching stock, wagons and 
railway service vehicles would not result m an unduly low value 
being placed upon such stock in the material year, namely, 1929’" 

Sir Francis Taylor, K C , m his judgment said * 

“ The railway company have allowed depreciation of 15 per 
cent on locomotives , 174 per cent on coaching stock , 174 per 
cent on wagons , and on service vehicles a depreciation referable 
to the aforesaid classes These percentages represent only the lag In 
maintenance The starting figures of replacement cost are too high 
and there has been no depredation m respect of age, obsolescence, 
or m respect of the existence of many different t^pes in the aforesaid 



508 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

classes I quite appreciate the view that, m deling with locomotives, 
we are not dealing with individual engines, but with a volume of 
engine power kept efficient and new, except for the lag of mainten- 
ance, because engines are composed of separate parts constantly 
renewed and repaired If the engines were new’ m fact, they would 
require no repairs for a period of five years, whereas of this engine 
stock, a proportion needs repairs every year , 44 per cent of the 
entire engine tonnage dated from before 1900, and 75 per cent 
oi it was pre-war The average age of the engines as a whole w ? as 
25 >ears Owing to the amalgamation, there were many types of 
engines, causing increased cost of management, which it was desir- 
able to reduce. These are considerations which, it seems, a purchaser 
might take into account It is a fair inference that the starting 
prices were on the high side Eighty per cent of the whole coaching 
and electric stock was pre-war, and there were many different types 
of coaches, and a proportion of old gas-lit coaches dated from the 
year groups 1891 to 1900 and earlier Similar criticism may be 
made as to the wagons A number of them were of too small 
capacity and were scrapped by the year 1933 It was open to the 
railway company to have called on this branch witnesses from 
wagon-builders, and companies wffio make advances against wagons 
It is necessary to disentangle from replacement cost sums reflecting, 
as accurately as possible, the disallowed heads of ‘contractors 
margins’ and * mass production economy and to recognise and 
allow different rates of depreciation applicable to locomotives, coach- 
ing stock, electrical equipment and wagons We have allowed for 
these considerations, and for age, obsolescence, excessive number of 
types, m a composite and adjusted rate over the whole, of 33 1 /, 
per cent It might be useful to fix a standard rate of depreciation, 
but we think it impossible to do so There may be cases where 
the nature of the traffic, the number of types, the competition and 
many other matters are very different, and the aforesaid rate must 
be taken as limited to the facts and conditions of this particular 
case” 

Some confusion arose, Ryde points out, as Sir Francis 
Taylor, in dealing with the question of the manufacturer's pro- 
fit, used the expression “ contractors margin ” “ The phrase had 
been used m parts of the evidence to cover not only the amount 
added for the manufacturer’s profit, but also the amount add- 
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ed to the actual cost of labour and materials, in respect of 
overhead charges such as supervision This confusion was 
debated at some length m the review of their judgment, made 
by the Commission, after the decision m the House of Lords, 
but it is nowhere stated clearly in any of the judgments on 
the review whether the Commission intended to disallow only 
the addition for profit, or that for superintendence as well * 
but it is believed that it was only the former’' 1 VII Edition, 
Page 356). 

“The respondent had contended that the proper rate of 
determination, to include the admitted lag of maintenance, wap 
to be found by taking a “ straight line ” of depreciation The 
average life of locomotives was admitted to be about thirty 
years, at the end of which time it would have a certain small 
residual value , if the replacement value be taken at 100 and 
this be written down year by year, so as to arrive at the residual 
value at the end of thirty years, the value of any particular 
locomotive and the amount of depreciation it has suffered at 
any particular date can be ascertained Similarly, if the ave- 
rage age of a number of locomotives is known, the average 
depreciation can be calculated Other forms of rolling stock 
can be dealt with similarly, once the necessary data have been 
obtained The judgments of the Commission neither approved 
nor disapproved of this method, and it is impossible to say 
whether, or to what extent, if at all, they took it into considera- 
tion m arriving at their average rate of depreciation, which, 
however, took into account not only age and obsolescence, but 
also the existence of an excessive number of types of rolling 
stock ” (Ibid, PP 356-357) 

As to “ Machinery , Tools and Plant ” (Item No. 7), the 
railway company had included as ‘ parts of the tenant's 
capital’, a large quantity of machinery which would have 
been treated as part of the hereditament before the passing of 
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the Rating and Valuation Act of 1925 ; but it was admitted 
before the Railway and Canal Commission that the Court was 
bound to exclude the items from the tenant’s capital, as laid 
down m fimith(s) and Sons ( Motor Accessories) Ltd , 
Willesden Union Assessment Committee (1919) 89, L J K B. 
12*7 and London and India Docks v Poplar Union (1900) 
83 L T R. 371 The question was not raised in the House of 
Lords Any machinery, therefore, which would have been in- 
cluded in tenant’s capital before the passing of the Act of 1925 
should, under Section 24 of that Act, be excluded in the rating 
of an industrial hereditament, that is, from the tenant’s capital 
of a railway company 

In regard to “Dies, Patterns and Moulds ” (Item 8), and 
“ Drawings and Plans ” (Item 9), Mackmnon, J., said m his 
judgment 

“ Another point of principle, I think, arises from the items 
8 and 9, m the Summary of Tenant’s Capital, put forward by the 
company The first of these is c Dies, Patterns and Moulds and 
the second is ‘ Drawings and Plans ’ In so far as parts of both of 
these are necessary for keeping rolling stock and other things in 
repair, I think their cost is, or ought to be, already included in the 
cost pnce of the things themselves As for the ‘ drawings and plans 
it was admitted that, for the most part, these relate to the perma- 
nent way — bridges, culverts, embankments, etc ; but it was said 
that, as under the hypothesis, the tenant has to keep them in repair, 
he must possess the plans for that purpose But to carry the hypo- 
thesis so far as to assume that he must buy these plans from the 
landlord seems to me fantastic. The hypothetical tenant must be 
envisaged under a hypothetical agreement of tenancy, and if by 
that thd tenant agrees to keep the landlord’s property m repair it 
is surely not too much to assume an agreement by the landlord to 
lend him the plans already in his possession For these reasons, 

I think, both Items S and 9 in the Summary should be omitted ” 

Under “Boats and Floating Craft ” (Item 2D), the Com- 
pany had included their floating dock at Southampton, but 
the claim was given up. 
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Tenant's Share Jor goods carried in trader's wcgor^ Ip 
determining the share of the net receipts to be given :o the 
tenant, it was held chat he must be allowed not only a per- 
centage upon the capital embarked by him m the adventure 
but also a profit upon the receipts earned by him wit none the 
use of his rolling stock Thus, considerable quantities of coal 
and other goods are carried by the railway m wagons Dt.0r.2- 
mg to the colliery or to some trader In the Southern Railway 
Case , the Railway and Canal Commission allow ea a- an 
additional item of tenant's share, 10 per cent of the n ceio> 
so earned (1935), T L R 233 : Digest Supp ) Th 1 quo* 
tion whether those receipts, m fact, produced any net o.orit^ 
was not investigated, nor was the fact that the company - 
locomotives pulled the wagons referred to (Ryde VII FA" 

P 363). 

The last item, '‘Cash”, was disallowed by the Railway and 
Canal Commission, Mackmnon, J., observing . 

” This is claimed upon the ground that the hypothetical tenant 
must have money m hand for working the undertaking at an\ r ate 
during the early times of his operations For the allowance of such 
an item in the estimation of tenant's capital, there agair appear- to 
be ample precedent in the Quarter Sessions Cases, to the reports o*. 
which we have been referred Whether such a provision of cash .is 
necessary, and for how long, and to what extent, are question^ o. 
fact As to these questions, we have heard no evidence adduced 
at all And this is a sufficient reason why we should maxe 
allowance in this case under this head.” 

The amount claimed by the Company as * floating cash" 
was £600, 000 “ Unquestionably, a reasonable amount of float- 
ing capital was generally allowed in appeals before the War 
The Railway Commissioners allowed it m Manchester , Sheffield 
and Lincolnshire Rail Company v Caisior and Gian amid Bngg 
Unions (1874), and in London and Northwestern Rail Com- 
pany v Wigan Union (1876) The London Quarter Sessions 
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allowed it m London and North Western* Rail Co. v Hamp- 
stead (1897), the Surrey Sessions allowed it m South Eastern 
Rail Co v Dorking Union (1898); the Herts Quarter Sessions 
allowed it m Great Northern Rail Co v Hitchm Union (19061, 
and in Great Eastern Rail Co v Bishops Storford Union 
(1910) It was disallowed by the Queen’s Bench m R v 
Tyne Improvement Commissioners (1862) 6 L T 489 but 
in that case the parties had agreed that the Court should have 
power to strike out, but not alter, the amount claimed The 
case is very differently reported sub nom Tyne Improvement 
Commissioners v Chirton Overseers , (32 L J M C 192 i and 
*it does not by any means follow that the Commissioners would 
not follow the same practice, if proper evidence showing the 
necessity for it was tendered It may be material to point out 
that whereas in pre-war days the burden of repairs was assumed 
to be upon the landlord, under the Act of 1930 no gross value 
is required, 1 and consequently , the burden of repans is thrown 
upon the tenant , an alteration which may, perhaps, increase 
the tenant’s need for cash as well as materials But the whole 
question remains one of fact (R v North Staffs Rail Co 
(1860), 30 LJMC 68” (Ryde, VII Edn P 358 ) 

Percentage to be fallowed on Tenant's Capital — The 
amount of tenant’s capital having been ascertained, the next 
step is to determine the percentage to be applied to it, in 
order to arrive at the share which he might claim for himself 
out of the net receipts The percentage allowed is interest on 
capital, as trdde profits and as ait allowance to cover the risks 
of the undertaking Before the War, the percentage applied 
was generally 17J per cent, made up of 5 per cent as in- 
terest, 10 per cent, as trade profit, and 2J per cent to cover 
the risks of the undertaking ; but it varied from 12J m some 
cases to 20 per cent m others Some Courts allowed different 
percentages on different pairts of the tenant’s capital The 
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percentage to be applied has always been considered as a ques- 
tion of fact, and final tribunal the Court of Quartei Sessions 
In the Southern Railway Case , Sir Francis Durmell, J , said in 
his judgment, m the Court of the Railway and Canal Commis- 
sion . 


‘ Thtie remain^ the important question of what amount the 
prospective tenant i*, entitled to Iook to, to recen e upon tins capital 
That he should, m the first instance, recei\ e 5 per cent interest upon 
the amount cannot, I think, be disputed, lor at the material date, 
he could without difficulty, ha\e obtained this rate of interest, if 
he cho*e to invest his money m omc security other than railway 
chattel ^ This lea\ e> for consideration the amount of interest he 

should be allowed as representing trade profits and allowance for' 
risks In my view, the business of operating a railway at the 
date when the tenancy was to commence, namely, 1st April, 1921, 
was a hazardous one, and I do not think any one could be found 
at that date who would embark the huge sum of over £27,500,000 
on such adventure, unless he could see a reasonable prospect of 
obtaining a return upon his money of not le«s than 10 per cent 
to cover the trade profits and risks We have been told of what the 
practice of the Courts of Quarter Sessions has been in years gone 
by m regard to the fixation ol a rate of interest upon tenants 
capital, and it has varied betw een 15 per cent , ( in one case 124 
per cent ) and a much higher figure. The London and Middlesex 
'Quarter Sessions at one time allowed a stereotyped 174 per cent 
as being the correct allowance, and apparently they went as far as 
to refuse to hear evidence to prove that this figure of 174 pet cent 
was either too high or too low* This Court, however, is by virtue 
of Section 4, sub-section (2)' of the Act of 1930, expressly relieved 
of any obligation to give effect to anv custom or practice in regard 
to the reduction or allowance to be made m respect of the capital 
of the tenant The conclusion I have therefore come to is that 15 
per cent should be allowed in this case , and bearing m mind that 
the risks wffiich the tenant will run by reason of mten c ive road 
competition, competition by air, and the possibility of strikes that 
may affect the receipts w T hich the raihvav undertaking may be ex- 
pected to' earn,, I feel that this is the icry lowist rate of inter* st 
that ought to be allowed m this case , and that bv fixing it at that 
rate, it will ensure that the landlord will leceive the highest possible 
33 
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rent that any prospective tenant will offer to pay, and the largest 
share m the division of the net profits that he can hope to receive ” 

Mackinnon, J , said : 

“What percentage upon that capital should be allowed 0 Again, 
there was a practice of Courts of Quarter Sessions, as to which we 
have the warning of Section 4, sub-section (2) of the Act In 
this case, I again agree with my colleagues m thinking that m this 
case 15 per cent is the proper figure to take I would add that in 
fixing that percentage, we are dealing only with the facts of this 
case , and similarly, m our percentage of depreciation of rolling 
stock, etc, we are dealing only with the facts of this case The 
facts as to other railways may, or may not, be the same, I do not 
know I desire only to guard against the possibility of any one 
thinking that, m the figures and percentages we have found m 
the case, we are for a moment pretending to provide a set of 
mathematical formulae which can be applied to the solution of 
the problem that may arise as to the net annual value of any of the 
other railways Each case must depend upon its own facts ” 

In the House of Lords, the respondents criticised the deci- 
sion of the Commissioners that 15 per cent ought ro be 
applied to the tenant’s capital, adding that they did not gi\e 
any mdication as to how this percentage was apportioned be- 
tween interest, profits and risks, and that the decision could only 
have been based on mistaken views as to the principles on 
^hich the hypothetical rent has to be ascertained The Lord 
Chancellor dealt with the criticisms, and m doing so also with 
several principles of importance for the valuation of other kinds 
of properties on the profits basis, and the whole question of 
allowance to be made to the tenant in such valuations Said 

the Lord Chancellor, “ there are certain phrases m the 

judgments of the Commissioners which might be open to mis- 
construction, and having regard to the great importance of this 
case, and others which may depend upon it, it is perhaps desir- 
able to state, as clearly as the case admits, the principles upon 
which the hypothetical rent and the percentage on the tenant's 
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c?yy< ( ^tuc' fcrp-'so irrpr rttr.t ?rt ci^er.c in nvne it oujh: 
to p-c asceiia’nea 

T’^e aenn.t on reaum- ai of tne nrich a hypo 

t’-v ea reran. migr.t ot £\>c;lc :d pa 1 t, a hypotn^c^ landorc 
It ^ u= v'eil ^crded before tie Act trat .t was nece--a:y, in estimat- 
ing buch a ^er.: tc tane into account the o — :e” of the nerve 1 * tamer t 
s> a DC^S'b.e tenam [i?. ' Li/ndor Sckoo* 3oo,d 1886* 17 
Q. B D. 738 London Coun^ Coined * Eulh Cnurc i IT ardthj <n c 
Darf o~d L'uor .Lv^mai/ Coj/tk v*e< 1893 A C 562 anc 
further that tne ny potae.icai tenant though omv a tenant from 
5 ear to year - -ippo*ed to ~a ’t a reasonable pro-ptci of continu- 
ing pe a tenant. <i? \ Son! Staffordshire II ocr WVfcs Co 

(1885 16 0 B D 359; T 'cn~ *■>. re a rt ubv that both tPe*c princi- 
ple- : thee may oe so Ge-c-meG cant nue to be true 

A fumhe*- utrem 1 >b-_r*.aium 00 .^-* to me ilia in: 
ont ' n 'iv be led a-t r a - m the cu-e oi a ra way ^ndemakmg o* at 
te^orng too dcui'ua or e.abo-ate a personification or the hypothe- 
tical tenant In me ca-c of a- urc-ary hou-e a rating aathontv may 
well r.suai >e ?r o r d nan, Ci«. 7 ^, 1 . witn an tne usual desires, taste- 
anc a vocations y ma-K n o, a- the tenant v ho is to pav the rent, Du. 
whe" « e come to a ’ailwav ur.Gertaknrg in v hich vast -unis nave 
beer .r rested anti in wnxn tne share or the tenant's capna 1 amount- 
to nrary million* it iS apparent uha T the effort to \ isualise ar 
actual tenant involves an almost impossible *tram In my ooinion 
it would be a mistake to allow the percentage to be m^uc'ced b 
the zyene** c* t^e sum which the tenant _s supposed to supph 
fo*' capital, or by the difficulty of n.ncLng a tenant ±th -ren e\ten- 
s v c r^eans o- b\ the difficulty the tenant ought ^nd either ^ 
rea.n r.g his ro 7 hng stock and other chattels cr m re-m westing *0 
large an amount of capital on the exo-ration of h * tenancy Sn c c 
the I'odloid I'i n> oe coivcrn plated ji a sosMbh tenon 1 /wn* o~ 
t!v readt'iors nii*t he aVoioed ~o coh>e if 

Then, u wa* sa.d that the Court had assarred that the hypo- 
thetical tenant might well be left at the end of the year witn a 
huge amount of unreahsable rolling stock and that he 'would reau re 
ve-y heavy compensation to make up for that -**Jr Tne respoPG- 
ents expressly gi*c aimed any suer contention and no trace of u 
wa* to be found m the arguments below I tn nk it iru; he 
assumed that : n :- hypothetical teranr woula be ab.e to realise h.- 
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stock at the end of the year, as easily as h<? could acquire it at the 
beginning of the year, at the market value prevailing at the re- 
spective dates There is a certain nsK of fall m the market value, 
just as there is the possibility of increase m market value, but he 
- must not be given a Jughei percentage on the basis that he may he 
unable to sell the stock at all . 

“ Then again, it was said that the Court below had proceeded 
on the hypothesis that the hypothetical tenant would have to assemble 
together, from all over the country, an adequate staff to manage and 
run the railway undertaking, and that this was wrong m law The 
contention w T as based upon a passage m the judgment of Sir Francis 
Taylor where, after citing Lord Herschell’s words m the Enth Case , 
he goes on to say ‘vacant premises seem to me to be inconsistent 
with the presence of a highly trained staff and management 1 My 
Lords, it is this expression which has given me most trouble m the 
present case It it were to be construed as bearing the meaning 
which the appellants allege, if your Lordships were to assume that 
the 'Court based their allowance for tenant's capital on the view 
that the tenant must be treated as somebody who came to take 
over this great railway system with no means of running it, with 
no directors, or managers, or staff, and that he had to be com 
pensated for the risk which he ran of being unable to assemble such 
an organisation in order to carry on his undertaking, then, indeed, 
I think the appellants would be right in saying that the calculation 
had proceeded on a wrong basis It must be assumed that there is in 
existence the present staff and management of the railway, and 
that the tenant can reasonably expect to avail himself of their 
services But I cannot believe that this is the true meaning to be 
placed upon the expression 

“The passage m the judgment begins by a reference to the 
contention, on behalf of the Assessment Authority, that the hypothe- 
tical tenant -was to be treated as an investor m a very favourable 
concern, with a staff specially provided for him, having to give 
neither skill nor judgment in the carrying on of the undertaking 
I think that the observation of the learned Commissioner was direct- 
ed to this contention, which is, of course, not well founded. .4 
tenant is not to be regarded merely as an investor in railway skaies, 
and to be treated , therefore, as reasonably compensated by the ordi- 
nary rate of interest which can be obtained by such an investment 
He is a person embarking upon a commercial undertaking, m which 
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he is to j mk hi> capital, in which he takes all the risk of success or 
failure, and m which he naa not merely to be compensated by 
recer .ng a reasonable interest upon the capital m\ ested, but also 
to receive such a profit upon hi- venture as reasonably to compen- 
sate r.*m for the risk which it involves and to induce him to embark 
upon its prosecution How much tnat percentage ought to be is 
a question of fact, which is lor the Authority and not for your 
Lordsmps House ’ 

Ryde points out that in an earlier passage m his speech 
( 1936 /A C , at page 277, the Lord Chancellor had indicated 
that the changes effected by the Railway Act 1921, and the 
Local Government Act of 1929 m reducing competition, in 
altering the basis of the company’s charges, and giving relief ^ 
in respect of rates applicable for the* benefit of the selected 
traffics, were also relevant circumstances, which should be 
taken mto account m estimating the cumulo value, and “ the 
only way m which these and other relevant circumstances and 
material considerations can be taken into account, is in deter- 
mining the percentage to be applied to the tenant’s capital’ 
Hawng regaid to the views expressed by the House of Lords, 
the respondents m the Southern Railway Case applied to the 
Railway and Canal Commission to review its decision, suggest- 
ing m effect that the 15 per cent could only have been arrived 
at upon principles inconsistent with those laid down by the 
Lord Chancellor. This application did not come before the 
Commission for more than a year after it had given its original 
decision, and from the judgments given by the Commissioners, 
it would appear that their decision, not to alter the per- 
centage they had originally fixed, was largely governed by the 
fact that after that lapse of time, it was impossible for them 
to remember precisely what degree of weight they had original- 
ly attributed to each particular matter and by the consideration 
that there might be more risk of error in attempting to estimate 
the degree of weight that ought to be attributed to the parti- 
cular matters stressed upon the review, by concentrating upon 
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them, to the whole or partial exclusion Of the other factors. 
In his judgment, Sir Francis dealt shortiy with some of the 
questions debated ( Railway Assessment Authority v Southern 
Rml Company (1936), 7 Derating and Rating Appeals, 177, 
at P. 189 : 

“ The question of the smaller sum to be paid for rates is to be 
regarded as one of the factors m the estimation of the tendency 
towards improvement or the reverse. That tendency was fully con- 
sidered and we had the Tables relating to the years after 1929 beiore 
us 

A The point as to the difference between £937,000 (le the 
actual rates charged m the accounts on the old assessments; and 
the lower rates was not specifically considered by itself, and that 
is' not surprising after the mode m which that matter was introduced 
and handled. To take that point by itself — without relation to 
other factors of tendency — and to dimmish the rate of percentage 
by 1 per cent on that ground seems to be unreasonable and might 
well be unjust 

“Similar observations may be made on the question of capital 
expenditure by the landlord since 1929 

“The point as to the staff and management available for the 
hypothetical tenant was discovered in that passage in my judgment 
relating to 4 vacant premises ’ The House of Lords placed a con- 
struction on that passage adverse to such discovery I might content 
myself with that, but I will add what appears to be justified by 
the remarks of some of their Lordships during the argument that 
if the passage m question had been intended by the author to mean 
that which was contended for, the percentage on the tenant's 
capital ought to have been larger We agree with Mr. Tyldesley 
Jones that the Statutes of 1921 and 1929 imposed fetters rather than 
bestowed advantages 

“The point as to the company being a possible tenant was 
regarded, fully considered and expressly dealt with in the judgments ” 

While, therefore, says Ryde, certain principles have been 
clearly settled by the House of Lords, it is not yet possible to 
say that they have been applied by the Commission m such 
a way as to give any certain guidance in future cases (Vll 
Edn, PR 362-263). 
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Apportionment &j Cumulo Value : — After the Cumulo 
‘Value of a railway company ’s undertaking has been de- 
termined by the Railway Assessment Authority, the next 
step is for the Authority to apportion that value among railway 
hereditaments occupied by the company m England. Section 
6 of the Act of 1930 requires the Authority to prepare an 
Apportionment Scheme for apportioning the net annual value 
of the undertaking between the several rating areas and parishes 
into which the undertaking extends. The apportionment must 
be made in accordance with the principles laid down by the 
Act [Section 13 (2)1, and with the detailed directions given in 
the Apportionment Scheme made by the Railway Assessment ^ 
Authority and confirmed by the Minister f The Railway 
' Valuation for Rating) Apportionment Scheme Order, 1932]. 

Annual Reports of the Railway Assessment Authority 
furnish clear explanations of the broad scheme of Apportion- 
ment “ There are three stages in the work of apportionment 
under the Apportionment Scheme, viz — f'l) the division of 
Cumulo Value among the 44 constituent undertakings’’ (viz, 
the principal undertaking, and each of the Docks and Canals } , 

{ 2 ) the division of the net annual value allocated to the prin- 
cipal undertaking between Class (A) properties as a whole 
(“land used only as a railway”) and other properties (Class 
R) ; and (3) the division of the net annual value allocated 
to Class A and Class B respectively among the individual here- 
ditaments of those classes, and the division of the net annual 
value allocated to each dock and canal among the heredita- 
ments (if more than one) of the dock or canal ” (Authority’s 
Report for the year ended 31st March, 1933 ) The Authority’s 
Report for the year ended 31st March, 1932, states that the 
general principle of the Scheme is that the Cumulo Value shall 
be apportioned to each hereditament or part of the undertaking 
of a company on the basis of a fair and just estimate of the 
relative value which the hereditament or part has to the under- 
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taking as a whole To this end the Scheme piovides that the 
undertaking of a company shall be divided into its con- 
stituent parts, namely, ( a ) the principal undertaking (ie> 
broadly speaking, the railway proper ) , ( b ) each canal under- 
taking , (c) each dock undertaking, and (dj each subsidiary 
undertaking, which forms part of “the undertaking of the 
company ”, as defined by the Act [Section 1 (3/] All the 
above are called ‘ constituent undertakings ’ 

“ The first stage of apportionment is to divide the Cumulo 
Value among the several constituent undertakings m propor- 
tion to the estimated relative value of each such undertaking 
.to the undertaking of the company as a whole The net 
annual value of each constituent undertaking is then to be ap- 
portioned among the hereditaments (if more than one) thereof 
m proportion to the estimated relative value of those heredita- 
ments to that constituent undertaking 

To apportion the total net annual value allotted to the 
principal undertaking (the railway proper), the hereditaments 
of that constituent undertaking are to be sub-divided into two 
classes, viz ( 1 ) Class A, comprising all the hereditaments con- 
sisting of “ land used only as a railway made under the powers 
of any Act of Parliament for public conveyance” (a phrase 
which has a special significance outside London, because there 
■ — but not m London — such land is subject to a lower incidence 
of rating in urban areas), and (n) Class B, compiismg all other 
hereditaments of the principal undertaking not being “land 
used only as a railway,” etc This sub-division is required m 
view of the express provisions of Section 13(2), viz — “(2) The 
principles laid down m any scheme made under this Section 
shall be such as to secure that the Authority, m apportioning the 
net annual value of a railway company's undertaking as a 
whole, or the net annual value of such an undertaking as a whole 
in so far as it is carried on m England, shall — ( 1 ) m the case of 
hereditaments consisting of land used only as a railway, made 
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under the powers of my Act of Parliament for public convey- 
ance, have regard, among other material considerations, to an 
estimate of the traffic convened over the hereditaments , and 
^ 11 in the case of other hereditaments , have regard, among 
otnei material considerations, to the value, for the purposes of 
the undertaking of a railway company, of the land and struc- 
tures comprised in the hereditaments " 

Land used only as a railway or class A hereditaments 
undei the Railway I Valuation foi Rating) Apportionment 
Scheme, 1931, comprises mainlj running line and us immediate 
accessories, coi responding to the directly productive parts of a 
railway This includes the average quantity of land required * 
for the mam tracks and permanent way necessary for such 
tracks at any point { London end North Western Railway \ 
Wigan <1876), 2 N & M 240) Generally speaking, the whole 
of a railway line constructed for the purpose of running traffic 
fiom one terminus to another is directly productive [Stockport 
v London & A hrh A :> Railway '1896), 67 L J Q B 
335, This includes lines approaching a terminus (Ibid i 
and mside it, such as those in a goods station used mainly 
for loading and unloading goods f R V Great Northern Rail- 
way <1905), 69 J P 179], and lines leading to warehouses, 
goods yards, etc , although they are of necessity used also for 
standing trains {Ibid, and the Stockport Case , supra) Ad- 
ditional lines provided at a station in order to run goods traffic 
and through traffic through it are directly productive, although 
such lines would not have been necessary but for the station and 
although they are sometimes used for shunting ( Ibid ). And so 
are auxiliary lines provided to enable coal wagons traversing 
them to be arranged m a desired order, although also used for 
such wagons to wait for ships [Re Tafj Vale Railway & Cardin 
(1907), 71 J P 529,] On the other hand, land used as a 
railway comprises many parts of a railway which are indirectly 
productive, such as sidings ( London & North Western Railway 
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V. Wigan, supra), and relief lines and ^sidings used for the 
purposes of shunting and marshalling trains and to store trucks, 
although traversed by some through goods traffic (R. v Great 
Northern Radio ay, supra) Levers m signal boxes ( ibid j and 
signal boxes themselves [ Midland Railway v Pont enact 
(1901) 2 KB. 189, ], though land used as a railway, are also 
indirectly productive To those authorities who give attention 
to the apportionment of value made by the Railway Assessment 
Authority, the heading under which particular classes of rail- 
way property are included may be important as having a 
material effect on the local value as apportioned (R & I T 
~ Aug 12, 1939, PP. 102-103). 

The value allotted to Class A as a whole has 
then to be divided between the hereditaments of that 
class ; and for this purpose is to be sub-divided between 
what is termed the “ traffic element ” and the “ non-traffic ele- 
ment.” The reason for this further sub-division is that, m 
hereditaments consisting of “land used only as a railway, 
etc”, there are parts (eg, portions of platforms and other 
areas) over which no traffic is conveyed, and as to which, there- 
fore, volume or value of traffic affords no criterion of relative 
value. 

The traffic element of a railway “comprises that part of 
the total value which is estimated to be attributable to the 
tram-mile receipts from traffic conveyed over the hereditaments” 
[paragraph 8 (3),], and it is apportioned among the several 
hereditaments according to the proportion which the tram- 
mile receipts attributed to ea|ch bears to the total tram-mile 
receipts [paragraph 8 (4) (v),] The actual estimation of 
these train-mile receipts is prescribed m the Order and is a 
matter very largely of accounting by the railway company 
Effect is thus given to the requirement that the value of the 
directly productive parts of a railway shall be apportioned 
among the hereditaments comprising them, in accordance with 
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s fair ar«d just estimate of the gross receipts from traffic attri- 
butable to each such hereditament , these gross receipts are to 
be estimated by reference to the gross receipts estimated to be 
attributable to convenient sections of line The non -traffic ele- 
ment is to be allocated among the hereditaments of Class A 
according to the relative value iif any ) of each of them to the 
principal undertaking otherwise than from tram-mile receipts. 
The amounts contributed by these t^o elements to Class A are 
taken together to be its net annual value 

44 The amount of net annual value allocated to Class B as 
a whole is to be divided among the hereditaments of that class 
in proportion to the estimated relative value of each of them * 
to the principal undertaking ” 

The value of hereditaments comprised m any of the 
constituent undertakings, other than the principal undertaking, 
is arrived at by dividing the total available for each under- 
taking m proportion to the estimated relative values of the 
several hereditaments to that undertaking 

44 Division of an Undertaking into constituent parts 
There are four types of 44 constituent undertakings ” * ( 1 ) the 
principal undertaking, or railway proper , ( 2 ) canal under- 
takings , (3) dock undertakings; and (4) subsidiary under- 
takings A constituent undertaking, other than the principal 
undertaking, is termed an 44 auxiliary undertaking ” If a com- 
pany operates more than one canal, dock, or subsidiary 
undertaking, each such undertaking is a separate constituent 
undertaking [Apportionment Scheme, article 4(1)] In the 
case of joint undertakings, the share of each railway company 
to be attributed to the principal undertaking, if the objects 
of the joint undertaking are similar to those of a railway , 
■otherwise, it is to be treated as a separate constituent under- 
taking, to be classified as canal, dock, or subsidiary, according 
to the nature of the business earned on [Article 4 f 2 ) ] (in) 
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Road, sea , and air transport undertakings hi a railway company 
form no part of its undertaking for the purposes of the Act 
of 1930 , but the collection and delivery of parcels and goods 
com eyed by rail does form part of the undertaking [Section 
1 (3;], and such services are to be treated as performed m 
carrying on the principal undertaking [Article 4 (2) (u] 
Sunilaily, services m connection with the embarkation and 
disembarkation of passengers and goods form part of the 
“ undertaking ” ; and, on the division of the undertaking into 
constituent parts, are to be attributed to the canal, dock, or 
auxiliary undertaking, at the premises of which the services 
are performed, or m any other case, to the principal under- 
taking, [Section 23 (3) , Article 4 (2) (n)J This allocation 
of services is necessary for the purposes of estimating the re- 
lative value of the constituent parts , and also because 
e^ery railway heieditament has to be included in one or 
other of the constituent undertakings Most of them will be 
exclusively used for the purposes of a particular undertaking, 
but difficulties would obviously have arisen where a heredita- 
ment was occupied for the purposes of more thap one consti- 
tuent undertaking, but for the provision that m such cases they 
shall be notionaily divided into parts, and each part attributed 
to the constituent undertaking which uses it (Article 5) 
Hereditaments or parts thereof used as offices for “ general 
direction and management” are attributed to the principal 
undertaking (Proviso to Article 5) 

“ Premises occupied as a dwelling house , hotel, or place of 
public refreshment, or so let out as to' be capable of separate 
assessment , can neither be, nor form part of, a “ railway here- 
ditament”, but such a heieditament may be occupied and used 
by a railway company, partly for the purpose of its “ under- 
taking”, and partly for other purposes; eg, a store, 
used partly for railway, canal, or dock purposes, and' 
partly for the purposes of a road, sea, or air transport under- 
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cle 6 ( 1 ) of the Apportionment Scheme about the consideration 
of the estimated value arising from any service performed by 
the company in carrying on that constituent undertaking, and 
from any service provided by, or revenue benefit, whether 
pecuniary or otherwise, or advantage, obtained from the carry- 
mg on of that undertaking ” The only effect, says Ryde, of 
these words appears to be to permit the Authority to consider 
the “ contnbutive value” which, doubtless, it is possible to 
estimate with some degree of accuracy , “ but one may ques- 
tion whether the most conscientious tribunal could arrive at 
the relative values of the constituent undertakings by a consi- 
deration only of the factors mentioned above” (Ibid, p 368 ). 
For, obviously, this is a difficult problem which could not be 
solved by reference merely to the accounts, as will appear from 
what the Authority say on this point in their Report for the 
year ended the 31st March, 1933 — that “ factors (a) — capital 
expenditure charged to capital account — and lb) — gross re- 
ceipts — are present m all docks and canals but net receipts 
are absent m a large number of docks and most of the canals ; 
indeed, m the case of one company, practically, all the 
docks disclose a loss, m some instances, substantial ” It appears 
that the Authority had to consider m this connection (inter 
aha) the gross receipts, the revenue expenditure, the capita! 
expenditure, and the volume of traffic (eg, m the case of a 
dock, the tonnage of imports and exports) attributable to those 
undertakings 

Apportionment of Value of the Principal Undertaking * — 
After having divided the Cumulo Value among the several con- 
stituent undertakings m proportion to the estimated relative 
value of each such undertaking to the undertaking of the com- 
pany as a whole, we come to the second stage of apportionment , 
— which is to divide the value attributed to the principal under- 
taking among the several hereditaments comprising it Now, the 
first step is to divide the several hereditaments info two classes, 
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namely. Class A, comprising hereditaments consisting of “ land 
used only as a railway,” and Class B, comprising all other here- 
ditaments of the principal undertaking. [Article 8(1)] Ryde 
points out that this division does not correspond to or compare 
precisely with the division of an undertaking into its directly 
productive and indirectly productive parts — “so familiar in the 
case of public utility undertakings and, indeed, m the past, in 
the case of railways For, “parts of stations, for instance, 
which would have been m the past classed as indirectly pro- 
ductive, are yet “ land used only as a railway ”, and thus fall 
within Class A 

The next step is to divide the value apportioned to the prin- 
cipal undertaking between the aforesaid two classes, A and B, 
“m proportion to the estimated relative values of the aggregate 
of the hereditaments of each class to the principal undertaking”; 
the value so apportioned being termed “ the net annual value ” 
of that class [Article 8 (2)] But no guidance is provided 
for estimating the relative values of Class A and Ciafcs B 
For as Ryde points out, the two principles set out in Section 
13 '2) of the Act, according to which the traffic conveyed is 
to be the dominating factor in regard to Class A hereditaments, 
and the value of the land and structures to be the dominating 
factor in regard to Class B, apply only to the apportionment 
of individual hereditaments “ Indeed, it is impossible to corfi- 
pare the aggregate values of the classes, where the measure of 
value of each class is different, and again it would seem that 
the “ fairness ” and “ justice ” of the apportionment must de- 
pend on instinct rather than on valuation” The net annual 
value of Class A has then to be divided between the heredita- 
ments of Class A, — a process that requires several stages and 
much elaborate calculation The first stage is to divide it into 
two elements, — the “traffic element of value” and the “non- 
traffic element of value ” The traffic element consists of running 
lines and sidings used m connection therewith, otherwise than 
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for marshalling and assembling The 4mes are divided into 
sections over which the earning power of each tram-mile mn 
is ascertained, and the section is apportioned to the various 
areas m which it runs on this basis The non-tiaffic element 
' consists of platforms, mounds, capstans, hoist houses, 
sidings, line appurtenances, etc Sidings used as part of the 
running lines will be classed with the traffic element, but the 
large depots and sidings used for marshalling and assembling 
will fall m this class This class of property must be of 
considerably more importance and value to the railway m a 
county borough .than in a rural district, and the station 
buildings and line appurtenances are generally of better con- 
struction and of more importance The traffic element represents 
the proportion of the net annual value of Class A estimated to 
be attributable to “tram-mile receipts” from the traffic conveyed 
over the hereditaments , the non-traffic element of value is the 
proportion of the net annual value of Class A otherwise attri- 
butable [Article 8 (3)J Rvde points out that this is the 
practical effect of the Article, though it m terms directs the 
Authority to find the proportions m relation not to the net 
annual value of Class A, but to the value of the principal 
undertaking. Before this can be done, it is, of course, neces- 
sary to estimate the “tram-mile receipts”, and this must be 
done for the aggregate hereditaments of Class A upon the 
same principles , as the tram-mile receipts for each section of 
line must be ascertained for the purpose of apportioning the 
traffic element of value [Article 8(4),] “No doubt, m prac- 
tice, the tram-mile receipts of each section are worked out, 
and the total for ail sections taken to be the receipts for Class 
A as a whole No specific directions are given as to the 
method by which the Authority are to arrive at their estimate 
of these proportions, but there are two considerations which, 
it is submitted, the Authority should regard as material 
First, the value of those parts of Class A hereditaments which 



PROFITS AND CAPITAL VALUE AS BASIS OF ASSESSMENT 529 

are not actually running line, eg platforms, signal boxes, 
xadmg o,mks, e:c , a- ?s ehcnieuy cio^s [Rt Somii^n 
Rad Cc 1935 51 7 _ R -*I5 must r^tctec m the 
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oec^ion being mat there v?> ~o means under the parochial 
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from tne value of the man Lne and consequently, to na\e 
increased the value of the branch line b\ tne value of its con- 
tribution would have ui\cl\eo rating o* tne same element o: 
sal ae twice See Shcjjida Union \ Great Rail Co. \ 1909 
2 Konstam, 776] Thus line of reasoning is no longer appL ca- 
ble now that the andertak ng as a whole has to be varuca in 
the first instance, and it would seem reasonaoiy dear that urddr 
Article 8 f 3j the Authority arc at liberty, if they trunk it rust 
and fair to do so, to weigh their estimate o r the non-traffic 
dement of \alue by an amount for ‘‘contributive value* In 
this respect, as indeed in general, the division between the 
traffic and the nor -waff c elements of value ear -a be more 
than an intelligent guess’ Ryde VII Edn pp 369-370’ The 
next stage .s the apportionment of me traffic element of 
value between the Class A hereditaments "Article 8 '4 1 * 
For this purpose the land used only as a railway has to be 
divided into convenient sections, sc that the amount of traffic 
34 
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over them can be properly estimated „This division would 
facilitate the final stages of apportionment, if the sections end- 
ed at the boundaries of a county, rating area or parish Next 
has to be estimated the passenger tram-miles and the goods 
tram-miles for each section during any twelve months of 
“ normal working ” within the years upon the receipts of which 
the Cumulo Value has to be calculated [Article 8(4) (n) (a)|] 
termed the appropriate period A “ tram-mile ” includes miles 
run by an empty tram, but excludes miles run m shunting or 
marshalling or the like (See definition in Article 2). Then 
must be estimated the gross receipts earned for every passenger 
or goods tram-mile for any twelve months of normal working 
in the same period [Article 8 (4) (n), (b),] In making this 
calculation, we have to add to the gross receipts a sum repre- 
senting the amount which the company would have earned 
for carrying its own traffic, for instance, coal, if such traffic 
had been revenue-earning But it is to be observed, says Ryde^ 
that the whole calculation is to be based on gross receipts, 
and that any variation m the working expenses (including main- 
tenance and repair) of the different sections of the line must 
be disregarded The number of passenger train-miles for each' 
section is then multiplied by the gross receipts per passenger 
train-mile, and the number of goods tram-miles by the gross 
receipts per goods tram-mile , the two results added together 
give the total “train-mile receipts” of each section [Article 
8 (4) (ni)}]. Each such gross receipt has of course to be 
estimated To eaiph hereditament of Class A there must be 
attributed its fair proportion of the tram-mile receipts of the 
section or sections m which it lies [Article 8 (4) (iv) ( ] The 
traffic element of value can then be divided among the heredita- 
ments m the proportion which its tram-mile receipts bear to 
the total tram-mile receipts of the Class A hereditaments 
[Article 8 (4) (v) ] “At the end of this somewhat elaborate 
maze of estimates there should be found something to repre- 
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sent the traffic elem^it of value for every Class A hereditament. 
All that remains is to apportion the non-traffic dement of 
value among the same hereditaments, “in the proportions in 
which the relative values of the several hereditaments to the 
principal undertaking aire estimated to be attributable, other * 
wise than to the tram-mile receipts from traffic conveyed over 
such hereditaments.” [Article 8 (5)] “It has been suggest- 
ed”, says Ryde, “that this involves, first, estimating the 
relative value of each hereditament to the principal under- 
taking, and secondly, estimating the proportion of that relative 
value which is attributable otherwise than to the train-mile 
receipts It is submitted, however, that it only means that 
the Authority are to apportion the non-traffic element of value 
as they think fair and just But however it should be done, 
the non-traffic dement of value must be distributed among the 
Class A hereditaments, or those of them that possess any such 
element of value (In practice, it is believed, that the Authority 
apportion the total amount attributed to the non-traffic element 
in proportion to the capital values of the non-traffic parts of 
Class A hereditament)” The net annual value of each here- 
ditament of Class A is then obtained by adding together the 
amounts apportioned to it in respect of its traffic and non- 
traffic elements of value [Article 8(6) ] (pp 371-372) 

The net annual value of Class B hereditaments is more 
easily estimated Class B consists of warehouses, goods yards, 
station buildings, offices, etc , valued with the cumulo , and m 
cases of private tenancies of these premises that are held on 
licence giving beneficial, but not exclusive, occupation, the full 
commercial value of these premises is taken from the cumulo 
and attributed to the area m which they are situate These 
tenancies are carrying on business quite distinct from the rail- 
way undertaking proper, and therefore will stand the same rate 
ot assessment as if situate without the railway curtilage. The 
amount available for Class B hereditaments as a whole has to 
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be apportioned according to their relative values to the prin- 
cipal undertaking [Article 8 (7), (8),]. “ In making this 

estimate, all material considerations, including the estimated 
value arising from any service provided or revenue or other 
benefit obtained from it, by the company, and the value of 
the land and structures comprised m it must be regarded 
[Article Z (2) ] It is believed that m fact the Authority have 
so far regarded the latter element as the decisive factor, though 
without disregarding any enhancement due to plant and machi- 
nery, or to ancillary revenues Where a hereditament has been 
notionally divided m the course of the apportionment, the sum 
*>of values ultimately attributed to each of such parts is to be 
taken as its net annual value (Article 9) ” (Ryde, P. 372) 
Apportionment of Value of Auxiliary Undertakings — 
i\n “ auxiliary undertaking ” is any “ constituent under- 
taking” other than the principal undertaking (See definition 
in Article 2) The apportionment of the value attributed to 
any auxiliary undertaking as a whole amongst its constituent 
undertakings is to be made upon an estimate of the relative 
value of each hereditament to that auxiliary undertaking 
(Article 7) If the hereditament consists of “land used only 
as a railway ”, (which may happen at any rate m the case of 
some undertakings divided into two or more rating areas), 
regard must be had to the traffic conveyed upon it, amongst 
other considerations [Section 13 (2)j] In the case of other 
hereditaments, the value for the purposes of a railway company 
of the land and structures comprised therein is a material con- 
sideration. In the case of all hereditaments the Authority may 
also have regard to any value arising from any service provided 
by, or revenue, or other advantage of any kind derived by, the 
company from its occupation [Article 2 (2)] 

In the case of canals , the old practice was to apportion the 
Cumulo Value m proportion to the net receipts m each parish, 
though in some cases the gross receipts were taken on the 
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ground that the working expenses were equal throughout its 
length [ji? V. Kingswmford (1827) 7 B and C. 236 , R. v. 
Woking (1835) 4 A and E 40] 

In the case of docks , an attempt was generally made to 
base the apportionment upon an estimate of the net receipts 
earned m each parish Where this was not reasonably possible, 
an apportionment on the basis of acreage was permitted. 
Whether the Authority would be justified in adopting an acre- 
age basis may be doubted, though it might be said to halve 
regard to the value of the land m the parish The value 
apportioned to each hereditament comprised m an auxiliary^ 
undertaking is to be taken as its net annual value [Article 
7 (2);l (Ryde, VII Edn PP 372-373) 

Let-out Properties — “No premises occupied as a dwell- 
ing house, hotel or place of public refreshment, or so let out 
as to be capable of separate assessment, shall be deemed to be, 
or to form part of, a railway hereditament [Section 1(3),]. 
Such premises will, therefore, fall to be assessed by local rating 
authorities and assessment committees ” [Summary of the 
Provisions of Railway (Valuation for Rating) Act of 1930 
issued by the Ministry of Health, Crew X Edn, P. 496] In 
the appeal to the House of Lords (before Lord Russell of 
Killowen, Lord Macmillan and Lord Wright, MR.) by the 
City of Westminster and the Kent County Valuation Com- 
mittee, the Southern Railway Co , the Railway Assessment Au- 
thority and W H Smith & Son Ltd , were the respondents. 

These proceedings related to 31 premises in Victoria Sta- 
tion m the City of Westminster, and certain others at Becken- 
ham Station The premises m Victoria Station were mostly 
shops of the lock-up variety, and m particular that type of 
shop known as kiosk , a bank , business offices , book- 
stalls ; show-cases , hairdressing establishments, and miscel- 
laneous premises All these premises could only be entered 
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from the station, mostly from the open space within the station, 
they were jajll within the limits of the station which was en- 
closed by its outef gates, all of which were closed each night by 
the railway company between midnight and 6 am. approxi- 
mately Thus access to the station was shut off during those 
hours save by special permission of the railway company. The 
occupants, too, were subject to the company’s bye-laws and 
m some cases their premises were removeable 

The premises under appeal at Beckenham Junction were 
all within the area occupied by the railway company’s station 
yard, the outer gates of which were closed between 8-30 pm. 
^nd Gam, and all day on Sundays ; access to the station yard 
was thus controlled by the railway company, though m prac- 
tice they gave permission, to the tenants, if they asked for it, 
to enter at times when the yard was closed Some of these 
premises consisted of buildings of a permanent character with 
stacking ground or storage bays attached , the tenants were 
builders’ merchants who used the buildings as offices and show- 
rooms ; other premises consisted of raised stacking grounds 
for builders’ materials with a concrete retaining wall, and some 
consisted of open stacking grounds or bays for sand or other 
building material ; m all cases the spajces let were defined and 
delineated in plans 

The agreements under which the premises at Victoria Sta- 
tion were held were, as to some, m the form of a demise or 
tenancy agreement and, as to others, m the form of a licence 
But substantially their effect was the same so far as concerned 
whether there was or was not actual occupation The agree- 
ments in respect of the premises at Beckenham were substan- 
tially m identical terms and were all, m form, licences 

The railway company had statutory power to sell or let 
the freehold or any other interests in buildings or sites on their 
stations The question was whether the premises under appeal 
had been so carved out of the railway hereditament, to which 
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.they or their sites belonged, as to be capable of a separate 
assessment, or whether they had, though let out, been so let 
out as still to leave them m the occupation of the railway 
company HELD (allowing the appeal): (1) That all the 
premises, which were the subject of this appeal, were capabfe 
of separate occupation and that they were m fact m the 
occupation of the tenants or licensees of the railway company 
They were accordingly “ so let out as to be capable of separate 
assessment ” and could not be deemed to be, or to form part 
of, a “ railway hereditament ” They were therefore heredita- 
ments liable to be assessed and rated in the ordinary way 

(2) That the builders’ premises m Beckenham Goods Yar^ 
were specific and delineated sites just as capable of separate 
occupation as the shops at Victoria Station, and the railway 
^company’s right of access over them was not inconsistent with 
•exclusive rateable occupation 

(3) ; That no premises can be or form part of a railway 
hereditament unless they (a) are in the rateable occupation of 
a railway company, and (b) an i occupied for the purposes of 
their undertaking, that here (a) not having been fulfilled % it 
was unnecessary to consider (b) 

(4) ' That rateable occupation is not synonymous with legal 
possession, there must be actual possession with some degree 
of permanence ; a mere temporary holding of land will *not 
constitute rateable occupation, but an occupant of premises, 
who may be removeable at the will of the landowner, may have 
exclusive possession of the soil so long as he is not required 
to move the premises and may have sufficient permanence of 
occupation to constitute rateability ( Electrical Telegraph Co 
v. Salford [{(1855) 24 L J M C 146,] 

(5) That where there is a competing occupancy, the 
question of rateable occupation is one of fact — whose position 
in relation to occupation is paramount, and that depends on 
the position and rights of the parties in the premises and on 
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the purpose of their occupation Here the question was not 
who was m paramount occupation of the station within whose 
confines! the premises were situate, but who was in paramount 
occupation of the particular premises 

+ (6) That the control by a landlord of access to a heredita- 

ment is not decisive against a tenant being m rateable occu- 
pation The general principle applicable to the cases where 
persons occupy parts of larger premises is that, if the owner 
of the larger premises (being also m occupation by himself or 
his servants) retains to himself general control over the 
occupied parts, the owner will be treated as being in rateable 
occupation ; if he retains no .control, the occupiers of the 
various parts will be treated as m rateable occupation of those 
parts The degree of control must be examined as to the extent 
to which its exercise would interfere with the enjoyment of 
the occupier of the premises m his possession for the purposes 
for which he occupies them, or would be inconsistent with his 
enjoyment of them to the substantial exclusion of all other per- 
sons — Lancashire Telephone Co V Manchester , [(1884) 14 
Q B D. 267], approved m HalhyrCs Case [(1895) A C 117] 

(7) That the existence of a tenancy m law is not necessary 
and that rateable occupation can exist m one who occupies only 
by virtue of a licence or easement if the occupation for his 
purpose is exclusive — Holywell Union v Halkyn (1895) A C 
117 

(8) That here the absence of the right of ingress at night, 
the necessity for 'obedience to bye-laws, the reservation to the 
railway company of control over pipes and cables and of 
certain other rights, and m some cases the subjection to con- 
trol in the conduct of business, were not inconsistent with rate- 
able occupation [Cf . Cory v Bristow (1877) 2 App Cas 262] 

(9) 'That here the occupiers were m actual occupation 
during the day and through their goods by night, as m the case 
of lock-up shops m an ordinary thoroughfare 
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ilO) That the wbrd “ advertisement ” m the Act of 1889 
refers to bills, posters, and hoardings The sites occupied by- 
showcases were accordingly not used for the “ exhibition of 
advertisements,” although it might be said that they were used 
for the purpose of advertising They therefore formed mde- # 
pendent ^hereditaments for local rating 

(1-1) That restrictions on the user of premises for noxious 
purposes, on the modes of access or of conducting business or 
on the kinds of business permitted, are similar to restrictive 
covenants and do not prevent the occupier being rateable if 
he is the occupier m other respects, and that here there was 
nothing m the agreements which prevented the occupiers from 
being rateable 

*12) That a person may occupy part of a building even 
though he can only obtain access to the part by permission 
of the owner of the building, as in the case of telephone wires 
and poles attached to a house 

(13) That the actual occupation of the premises may be 
greater or less than the terms of the grant to the occupier con- 
vey, and the fact that the “rent” includes payments for 
privileges does not affect the use and occupation of the premises 

f 14)' That land m respect of which an occupier is rateable 
includes not only the surface of the earth but all strata above 
or below 

(15) That the effect of the Act of 1930 is to ajssimilate 
the position m England and Scotland, so far as subjects which 
are to be deemed railway hereditaments for rating purposes 
are concerned 

< 16) That L and N W Ry Co v Buckmaster and Smith 
V Lambeth were wrongly decided 

The judgments are so important as laying down certain 
genera! principles or propositions of rating law as to warrant 
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copious extracts. Lord Russell, in the course of his judgment, 
said . 

I would make a few general observations upon rateable 
occupation Subject to special enactments, people are rated as oc- 
cupiers of land, land being understood as including, not only the 
surface of the earth, but all strata above or below* The ^occupier, 
not the land, is rateable , but the occupier is rateable m respect of 
the land which he occupies Occupation, however, is not synonym- 
ous with legal possession the owner of any empty house has the 
legal possession, but he is not m rateable occupation Rateable 
occupation, however, must include actual possession, and it must 
have some degree of permanence , a mere temporary holding of land 
will not constitute rateable occupation Where there is no rival 
~ claimant to the occupancy, no difficulty can arise y but m certain 
cases there may be a rival occupancy m some person, who, to some 
extent, may have occupancy rights over the premises The question 
in every such case must be one of fact, viz, wffiose position in 
relation to occupation is paramount, and whose position in relation 
to occupation is subordinate , but, m my opinion, the question must 
be considered and answered in regard to the position and rights of 
the parties in the premises in question , and in regard to the purpose 
o / the occupation of those premises In other words, m the present 
case, the question must be, not who is m paramount occupation of 
the station, wuthm w r hose confines the premises m question are 
situate, but who is in paramount occupation of the particular pre- 
mises m question 

„ ** A familiar instance of this competing occupancy is the case 

of the lodger It has long been settled, on the one hand, that, m 
the case of the lodgers m a lodging house, the lodgers are not rate- 
able in respect of their occupancy of their rooms, but that the 
landlord is the person who is rateable in, respect of his occupancy 
of the entire house In view of the frequently fleeting nature of the 
occupancy of a lodger, the convenience of this view, indeed, the 
necessity for it, is obvious , but it purports to be based upon the 
paramountcy of the landlord’s occupation, arising from his control 
of the front door and his general control over and right of access 
to the lodgers’ rooms for the proper conduct of the lodging house 
And the same view as to rateabilitv has prevailed in the case of the 
"business lodger On the other hand, the occupation of a person 
residing m a flat is such that, he is (generally speaking) rateable. 
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although, as a matter of practice the owner of the block of hats 
usually pays the rates charging the tenant an inclusive rent 

“ My Lords, I cannot but feel that the position of the lodger m 
relation to rateability is an exceptional one, and is largely the pro- 
duct of practical considerations But it can, I think, be justified* 
and explained when we remember that the landlord, who is the 
person held to be rateable, is occupying the whole premises for the 
purpdse of his business of letting lodgings, that for the purpose 
of that business he has a continual right of access to the lodgers’ 
rooms and that he, in fact, retains the control of ingress and egress 
to and from the lodging house, notwithstanding that the power of 
ingress and egress at all hours is essential to the lodger. The general 
principle applicable to the case where persons occupy parts of a 
larger hereditament seems to be that if the owner of the heredita- ^ 
ment (being also m occupation by himself or his servants) retains 
to himself general control over the occupied parts, the owner will 
be treated as being m rateable occupation , if he retains to him- 
self no control, the occupiers of the various parts will be treated 
as m rateable occupation of those parts 

‘'What I may call the landlord-contwl principle has been 
applied to cases other than lodgers’ Thus m Allan V Liverpool 
(Law Reports 9, Q. B. 180), and Rochdale Canal Company v 
Brewster (1894), 2 Q B, 852), the Mersey Dock Board were held 
to be in rateable occupation of premises (part of their dock sys- 
tem) which they had appropriated to the use of others In each 
of these cases, the true ground of the decision was, I think, that the 
use to be made of the appropriated premises by the occupiers thereof 
w r as subject to the general control of the Dock Board Lord Justice 
Lopes in Rochdale v Brewster put it thus * “ In this case I come to 
the conclusion that there is such a predominating right of control 
reserved to the Board as to prevent the occupation being so ex- 
clusive as to be rateable ” The Lord Justice is pointing out, in 
other words, that the Board had retained the right of control over 
the use made of the appropriated part by the occupants thereof 
On the other hand, a different result w^as reached m the ca-e of 
Young v Liverpool Assessment Committee [(1911) 2 K B , at P 
195 ] There such rights as were reserved to the Mersey Dock Board 
did not involve any control over or interference with the carrying on 
of their business on the appropnated parts by the occupants thereof 

“ In truth the effect of the alleged control upon the question 
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of rateable occupation must depend upon tfxe facts m every case ; 
and, m my opinion, in each case the degree of the control must be 
examined, and the examination must be directed to the extent to 
which its exerase would interfere with the enjoyment by the occu- 
pant of the premises m his possession for the purposes for which 
he occupies them, or would be inconsistent with his enjoyment of 
them to the substantial exclusion of all other persons 

44 Before I turn to a consideration of the particular premises m 
Victona Station (or some of them)] which are here in question, let 
me say at once that I regard the forms of the documents under 
which they are “let out” as of small importance , a view once 
prevailed that m order to constitute rateable occupation a mere 
licence or a title to occupation in virtue of a right in the nature 
-of an easement was not enough Authorities had established that 
the existence of a tenancy was not necessary, but that rateable 
occupation could exist m one who occupies only by virtue of a 
licence or easement,, yet the old error still prevailed at times 
Thus m the case of the Holywell Union v Halkyn Mam Drainage 
Company , although a Divisional Court had held that the company’s 
easement involved occupation of such a character as to be rateable 
occupation, the Court of Appeal reversed the decision on the ground 
that an easement was not subject to rate The House of Lords 
restored the order of the Divisional Court, holding that the occupa- 
tion vhich the company enjoyed under their deed for the purpose 
of drainage was exclusive and therefore rateable 

In my opinion, the ciucial question must always be what m 
fact is the occupation in respect of which some one is alleged to 
be* rateable, and it is immaterial whether the title to occupy is 
attributed to a lease, a licence or an easement Smith’s 

bookstalls require somewhat separate treatment, because the question 
of their rateability under the general rating law was the subject 
of decision m the Court of Appeal some 53 or 54 years ago The 
present agreement under which W H. Smith & Son Ltd occupy 
the sites of their bookstalls is dated 11th Sept, 1929, but ts m 
substantially the same form as the one m force when the case of 
Smith \ Lambeth Assessment Committee (10 Q B D 327) was de- 
cided It is in form a licence to erect and continue in the stations 
such bookstalls as may be necessary, the number, nature, and posi- 
tion being subject to the General Manager’s approval, who may 
order the removal of any bookstall to any other site within the 
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station etc. etc. In my opinion, the occupation by Smiths of the 
sites of their bookstalls is no different from the occupation of the 
site of the bank premises (m this appeal) by the National Pro- 
vincial Bank Ltd. It is just as exclusive, just as paramount for 
rating purposes, just as permanent, and therefore just as rateable ; 
and this notwithstanding the old decision of the Court of Appeal # 
m Smttli v. Lambeth. That decision does not commend itself to my 
judgment It seems to me that the true question was not con- 
sidered, viz., the nature of the de facto occupation by Smiths of 
the particular sites The only question considered appears to have 

been whether Smiths had had sites demised to them, or whether 
they had a title to occupy the particular sites ; but rateabihty does 
not depend on title to occupy, but on the fact of occupation In 
my opinion, the sites m question m the present appeal are so let 
out as to be capable of separate assessment. They are not railway 
hereditaments nor do they form part of a railway hereditament 

Lord Macmillan agreed, except that - 

“ Upon the one minor point as to the application of the 
Advertising Stations (Rating) Act 1889, to the showcases In 
Victoria Station, I find myself on the side of the Master of the 
Rolls The Act deals with “ land used temporarily or permanently 
for the exhibition of advertisements or for the erection of any 
hoarding, post, wall, or structure used for the exhibition of ad- 
vertisements ” I read the word “advertisements” here m its 
common accepted sense as refernng to bills and posters, and while 
the goods contained in the showcases are undoubtedly placed there 
for the purpose of advertising their merits, I do not think that tne 
goods themselves are advertisements within the meaning of the Act 
The land occupied by the showcases is accordingly not , m my opinion, 
used for the exhibition of advertisements”, although it may be 
said to be used for the purpose of advertising The exhibition of 
actual goods for advertising purposes is a comparatively modern 
innovation, and at the penod when the statute was passed, as 
appears from the law reports, the question m agitation was as to 
the rating of bill-posters’ hoardings , it is reasonable to infer from 
this as well as from the language of the statute that it is to this 
type of advertising that the Act was intended to apply” (R & I T 
May 30, 1936 PP 280-282) 
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Lord Wright, M R , said : 

* I shall now turn to the language of Section 1 (3) of the Act. 
The essence of the definition is that the railway hereditament should 
not merely be occupied by the railway company but occupied for 
r Purposes of the railway undertaking , the scope of the term ‘ railway 
" undertaking ' is explained to some extent by the exclusion of road- 
transport, sea-transport and air-transport, and by the inclusion of 
any subsidiary or ancillary undertaking which the railway company 
carries on. It is clear, therefore, that the company may occupy 
hereditaments which are not railway hereditaments, because they 
are not occupied for the purposes of the undertakings, as, for example, 
for road-transport purposes Now it is true that the Southern 
Railway Company occupies the Victoria Station as a whole for pur- 
poses of the undertaking, but it must be ascertained whether the 
same can be predicated of the different premises in question m these 
proceedings The Company, under Sec 91 of the Act of 1924, 
has power (inter alia) to hold, sell, demise, let or otherwise dispose 
of the freehold or any other interest of or m any buildings erected 
on the site of any station or the nght to build on any station The 
Company has therefore power to let out any or all of the premises 
in question m Victoria Station,, before they let them out, or if 
they do not let them out, the premises, or at least the sites are- 
occupied by the Railway Company, and, if occupied for purposes 
of the undertaking, form part of the railway hereditament They 

ZTlTv h X b T \ C * P f Ie of comin S ™*hm the proviso m Sec- 
tion 1 (3), which, I think, contemplates that the Company by an 

appropriate letting out should carve out of the railway hereditament 
as a whole something which ceases to be a railway hereditament 
So far I am referring merely to the sites ,n the station , when the 
premises have been. erected on the various sites, each becomes a 
" , and S f? ara , te hereditament, in respect of which the question has 

wheth f er a > suc h 1* is ever occupied by the Railway - 
Company at all, or if occupied by the Company, ls occupied for 
purposes of the undertaking Tha question relevant here is whether 
tt.e premises were "so let out as to be capable of separate assess- 
or u ?x dear that somethin S which otherwise would be a 
railway hereditament may cease to be such, if it ,s so let out as 
o be capable of separate assessment , these words require careful 
definition They refer, I think, both to the character and the con- 
ditions of the letting and also to the purpose for which the pre- 
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mises are let ? but the^e is also implicit a reference to rules of law 
which determine the position by their application to the actual 
circumstances I think the rules of law which are implicit are not 
the rulings m any specific decided case or cases , the circumstances 
of the particular lettmg m each of the cases now m question may not 
be precisely parallel to any existing authorities, and further an appel- 
late ‘Court may not accept the pronouncements m the earlier cases as 
truly representing the law. The language of the proviso is quite 
general, and I cannot find any justification for saying that it gives 
legislative sanction to any particular decision In one aspect the 
problem is new But I do not think that the words mean that 
an entirely fresh departure is to be made in the principles of rating 
lav, though it becomes necessary for the Court to attempt a survey 
of the whole of the existing authorities m order to arrive at a 
consistent and comprehensive appreciation of the relevant law 
All these premises (m Victoria Station)] would seem to be capable 
of separate occupation Boots' chemist shop or the bank (National 
Provincial Bank, Ltd ) , or any one of the kiosks, constitutes a here- 
ditament, which has been erected by the tenant, to use that term 
neutrally , when it is let out, the occupation is m the tenant , he 
uses it for purposes of his trade , he possesses the key , when he 
shuts it after business hours, he still occupies it for his goods , there 
his position is so far identical with that of any shopkeeper who 
has a lock-up shop m an ordinary thoroughfare What is, neverthe- 
less, contended by the Railway Company is that whatever be the 
tenant's position, he has at most enjoyment, and not rateable occu- 
pation , the rateable occupier is all the time the Railway Company, 
who, it is said, occupy the shop or other premises, just as they 
occupied the sitg as part of the station before the premises were 
erected This contention seems at the outset to confuse the station 
itself with the premises erected upon it But the essence of the 
argument is that for rating purposes, occupation must be distinguished 
from enjoyment, or, to put it differently, that if the tenants possess 
or enjoy or occupy the various shops, their occupation is only 
subsidiary to that of the Railway Company, who are said to have 
paramount occupation in the same way as the landlord of a lodging 
house has paramount occupation of the whole house, including the 
rooms let to the lodger The position of a lodger for rating law 
has long been well established, but the same principle has been 
extended to cases where premises included m a larger whole have 
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been let out to other persons, subject to *udi limitations of user 
and such control, that these persons could not be regarded as having 
that sole and exclusive occupation which is the test of rateability m 
such cases The premises were thus part of a larger hereditament 
let out to a tenant but not so as to be “ capable of separate assess- 
ment Two important principles have been clearly la^d down 
by this House m Holywell Union and Halkyn Parish v Halkyn 
Drainage Company , 1895, Appeal Cases 117 In that case Lord 
Herschell, Lord Chancellor, at page 126, precisely states the general 
distinction . “ There are many cases where two persons may, with- 
out impropriety, be said to occupy the same land, and the question 
has sometimes arisen which of them is rateable Where a person 
already m possession has given to another possession of a part of 
his premises, if that possession be not exclusive, he does not cease 
^to be liable to the rate, nor does the other become so A familiar 
illustration of this occurs in the case of a landlord and his lodger 
Both are, in a sense, m occupation, but the occupation of the land- 
lord is paramount, that of the lodger subordinate ” But Lord 
Herschell, m the same case, further points out that the relation of 
tenant to the owner of the property is not necessaiy to constitute 
rateable occupation “Land”, (he says at page 121), “may be 
occupied for the purpose of and m connection with the enjoyment 
of an easement m such a manner as to make the person so occupy- 
ing liable to be rated ” Later, he says at page 125, “ The question 
whether a person is an occupier or not withm the rating law is a 
question of fact, and does not depend upon legal title ” 

“The case of Cory v Bristow , 2 Appeal Cases, 262, is also 
obstructive in regard to certain geneial principles The rateable 
subject-matter there consisted of permanent moorings fixed by 
Messrs Cory on the bed of the Thames, under the right granted 
them by the Thames Conservators, m virtue of their Parliamentary 
powers, to occupy them by their hulk or derrick The decision is 
important as showing that a person no less occupies m the rating 
sense because he does so subject to regulations or bye-laws or is 
liable to be turned out on short notice Thus Lord Hatherley, at 
page 276, says 4 But in the present case all the argument has 
turned upon this, that independently of the question whether or not 
this be a licence or in the nature of a demise, inasmuch as there are 
certain bye-laws which may be made from time to time by the 
Conservators, who have given this permission, and inasmuch as by 
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the 91st Section of tfte Act the power of any person to have this 
beneficial occupation may be determined on a week's notice, there- 
fore, there is not conferred on Messrs Cory the exclusive possession 
of these moormg-chains, which they have been permitted to place 
m the river as described in the case. I apprehend, my Lords, that 
it would be' a confusion of ideas to say that it interferes with the 
^exclusive possession any more than a right of re-entry on the part 
of a landlord m certain given events could be said to interfere in 
any way with the right of the tenant during the time he is holding 
He is m beneficial occupation for a term, though that term is limited 
by certain contingencies which may possibly determine his interest at 
an earlier period/' And further, Lord Cairns, at page 274, also 
refers to the fact that Messrs Cory were to work to the satisfaction 
of the Conservators under the inspection of the harbour master h* 
points out that Messrs Cory were none the less in rateable occupa- 
tion because they were required to obey the Conservators’ bye-laws, 
and were to work to the satisfaction of the Conservators and subject 
to definite limitations, and were liable to be ejected on notice 

“It is also dear that a person may occupy part of a larger 
building, though he can only obtain access by permission of the 
general owner, if I may so call him Thus, m Halkyn’s Case, Lord 
Herschell expressly recognised this principle when he cited, at page 
125, the case of Lancashire and Cheshire Telephone Exchange Com- 
pany V. Overseers of Manchester, 14 Q B D 267, m which a 
telephone company were held liable to be rated m respect of iheir 
wires and poles, where the wires were attached to the roofs or walls 
of houses by the permission of the occupier who nevertheless retain- 
ed complete control of the building, so that the company could only 
obtain access to the roof bv his permission Lord Justice Lindley 
said, 14 Q B D , at page 271 “ The distinction between an ease- 

ment of support and the occupation of that which affords support 
is often very fine I think the telephone company occupy land m 
the same sense as many other persons who have been grantees of 
-easements and have been held rateable.” 

"These statements of general principle are very relevant m 
•considering the mam features relied on as negativing rateable occu- 
pation by the tenants m the present cases But, m my opinion, 
these matters are, on the authorities I have cited and in principle, 
not inconsistent with the fact of rateable occupation being in the 
tenants any tenant may he subject to restrictive covenants oj a 

35 
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stringent character , such as limitations against using the premises- 
for noxious or unlawful purposes, or covenants requiring obedience 
to regulations, or restrictions on modes of access, or as to the mode 
of conducting the business , obvious examples are the covenants m 
tjje case of a tied house, or restrictive covenants' as to the business 
permitted Thebe restrictions do not m themselves save the tenant 
from being rateable , if he is an occupier m other respects I cannot 
find m the agreements m question any reason to hold that the 
tenants are not rateable. The Railway Company have no doubt 
quite properly imposed such restrictions as seemed necessary for the 
proper working of the station as a whole but these are merely 
restrictions on the tenant’s user and enjoyment, and do not change 
their character or make the occupation other than a sole and ex- 
clusive occupation The tenant is still m sole occupation of his 
premises, and has full use of them to carry on his business As 
one indication of this I may refer to the terms of the agreements 
which give the Railway Company limited rights of entering for 
specific purposes, for example, to view the state of repair and so* 
forth These terms indicate a possession in the tenant adverse to 
the landlord As to the closing of the station at nights, this is 
done outside business hours, and, as Mr Justice MacKinnon shrewdly 
observes, is rather an advantage to the tenants, because it tends to 
obviate the nsk of burglary to which the lock-up shops in public 
thoroughfares are peculiarly exposed It is obvious the tenant’s 
occupation is continuous, because at night he occupies by his goods. 
The tenant is the person entitled to exclude trespassers, for example, 
from the Rank or Boots’ shop, or to bring ejectment 

"• It is true that the lodger has never been held rateable , 

that was decided as long as 1784 I do not intend to examine the 
cases in detail, especially as the position of the lodger is authorita- 
tively explained by Lord Hatherley in Coiy v. Bristow at 
p 276 “ although a lodger (may have) the exclusive use of the 

chambers he occupies, still there is a concurrent right, reserved by 
the person who lets the lodgings, of using the hotel or lodging 
house for whatever purposes he thinks fit for managing the establish- 
ment and all purposes connected with it” In other words, the 
landlord occupies the premises and uses them for his business of 
keeping lodgers Such a case is far removed from the case of the 
tenants here, who occupy their shops in order to carry on their 
business Smith v. St Michael's, Cambridge (3 Ellis and Ellis, 383 > 
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was merely an application of the lodger principle to a case where 
the landlord, who occupied a house and lived m a part of it, let 
some rooms to Inland Revenue Officials, who used them for their 
business, but the landlord was held to have had his own servants 
to look after his house and furniture, and to have retained the occu- 
pation though he had agreed to give the exclusive enjoyment of 
the occupation to the lodger Such was the explanation of Smith 
v St Michael's, Cambridge, given by Mr Justice Blackburn, who 
was a party to that decision m Allan v Liverpool (Law Reports, 
9 Q B, P 192) 

“ I must, however, refer to two cases much stressed m argument 
on behalf of the Railway Company One is London and North 
Western Railway Company V Buckmaster (Law Reports, 10, Q B. 
70) Though the case has been cited with approval, it is in 
view most unsatisfactory as an authority and I think it was 
wrongly decided 

“The Rochdale Canal Company V. Brewster (1894 ) 2 Q B, 
85 2, was a case which was similar to and followed Allan V Liverpool 
(supra) It had reference to a berth at one of the Liverpool Docks. 
The berth was under the agreement set apart and appropriated to> 
the use of plaintiffs , they were to allow the servants and officers 
of the Dock Board free access to all parts of the premises and to 
conform to bye-law's , the quay space was not fenced in from the 
street , the Dock Board reserved a right of re-entry m certain events. 
The Court of Appeal held that the plaintiffs were not rateable , Lord 
Justice Lmdley thought the agreement pointed to a letting of land 
and not merely to the creation and enjoyment of a mere easement 
or licence to use But he held on the authority of Allan v Over- 
seers of Liverpool (supra) and North Western Railway v Buck- 
master (supra) that there was an occupation of land which was at 
all times subject to) the control of the owner, which was not such 
an occupation as to render the occupier liable , the occupation was 
held to be analogous to that of a lodger As Lord Herschell said, 
rateable occupation is a question of fact, by which is meant that 
it must be ascertained by considering all the circumstances of the 
case 

“ Indeed, Brewster's Case was distinguished m a case which 
appeared to present many similar features , that was Young v 
Liverpool Assessment Committee , 1911, 2 K B , 195, where there 
was a lease of a vault and quay space in a Liverpool Dock for pur- 
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poses of a bonded ware-house. The premises were wholly within 
the dock walls and access could only be obtained by passing through 
gates m the absolute control of the Board , the lessees had the keys 
of the premises , they had to leave for the use of the Dock Board 
free access to certain machinery belonging to the Board in the 
docks , the lessees were to be subject to the bye-laws and to certain 
restrictions ; they agreed that the user of the premises should be so 
worked by the company as not to cause interference with the general 
working of the dock and that the servants of the Board should at 
all reasonable times have free access for the purpose of such general 
working. A Divisional Court (Lord Chief Justice Alverstone, Mr 
Justice Hamilton and Mr. Justice Avory) held that the lessees were 
m rateable occupation The Court clearly attached no importance 
J;g the fact that access to the premises was' by gates controlled by 
the lessors. In Brewster's Case there was no such control of access. 
This m itself supports what I think is otherwise clear, that control 
of access by a landlord is not decisive against a tenant being in 
rateable occupation As I understand the circumstances of Youngs 
Case, I think it was decided on right principles But Smith v. 
Lambeth Assessment Committee was, in my opinion „ wrongly de- 
cided and was based on an erroneous view of the relevant circum- 
stances and of the law and is inconsistent with the authorities 
before and since its date I think that on principle they 

(Smith's bookstalls) are so let out as to be capable of separate 
assessment It is true that the Railway 'Company reserve power to 
change the sites but the evidence is that they do not ever, or only 
at very rare intervals, exercise that power , while the stalls remain 
irr a particular site, the site is occupied by Smith’s But it is 
said that the terms of the agreement are such as to involve nothing 
more than a mere permissive licence, because a pervading conti ol 
is exercised at all times over Smith’s and their servants In any 
event the question is whether there is a de facto occupation , I 
think there is, though m terms only a licence and liberty are given. 

• I cannot see how the Railway Company can be said to be in 
occupation of the bookstalls, or how they can be regarded as bear- 
ing to Smith’s the same relation as a landlord bears to his lodger 

here, I think, the Railway Company lets out the bookstalls 
to Smith's for the purposes of their separate business 

It has been strenuously argued that the authority of Smith V, 
Lambeth A, C. has stood so long that it should not now be over- 
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ruled, and reliance ha* been placed on expressions of opinion m tins 
House m certain cases that a decision of old standing should not be 
departed from. But there is no rule which debars your Lordships 
from doing justice even at the cost of reversing an old authority, 
that is an authority of a 'Court inferior to this House In West 
Kent Main Sewerage Board v Assessment Committee of Dartford 
Union , 1911 Appeal Cases, 171, this House did depart from the old 
rule m regard to the rateability of underground sewers In West 
Ham Union v Edmonton Union , 1908 Appeal Cases, 1, Lord Lore- 
burn admirably stated the general principle at page 4 “ Great im- 

portance is to be attached to old authorities, on the strength of 
which many transactions may have been adjusted and rights deter- 
mined But where they are plainly wrong, and especially where the 
subsequent course of judicial decisions has disclosed weak- 
ness m the reasoning on which they were based, and practical 
injustice m the consequences that must flow from them, I consider 
it is the duty of this House to overrule them, if it has not lost the 
right to do so by itself expressly affirming them ” (R. & I T. 
June 6, 1936, PP. 290-296 ) 

Special Effects of the Railway Decisions — Under the old 
baisis, properties were assessed separately in each parish and a 
parish had the full benefit of an exceptional surplus of receipts 
over payments arising m it, irrespective of the earning capaci- 
ty of the undertaking as a whole The 1930 Act altered the 
position m three ways : (1) It related the assessments in each 
parish directly to the cumulo value of the railway (2) It 
provided for the apportionment of the value of the direotly 
productive parts to be on the basis of the traffic conveyed 
over them instead of upon their capacity for producing net 
receipts And (3), by a sweeping provision it required here- 
ditaments m no way resembling a railway, if occupied by the 
company m connection i with the undertaking, to be treated 
part of it and, therefore, to be assessed (if at all) at the 
depressed level at which all railway hereditaments must be for 
years to come 

The Court of the Railway and Canal 'Commission decided 
with some reluctance that it was bound by the old decision of 
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Smith v. Lambeth, and held that propefties such as shops* 
bookstalls and show-cases at Victoria Railway Station arid 
portions of Beckenham Junction goods yard, used as sites by 
merchants for their goods, formed parts of the railway here- 
ditaments and consequently not liable to be assessed directly 
to rates as separate hereditaments The House of Lords re- 
versed that decision and the result is that the properties 
referred to are now to be treated as ''so let out as to be 
capable of separate assessment’ — that is to say, they are to 
be valued and rated like ordinary hereditaments by the local 
Rating Authorities The decision of the House of Lords is, of 
course, one that may be applied to similar railway properties 
all over the country. The principles approved 01 laid down 
m the judgments are of general application for the purpose of 
determining what is a separate hereditament and which ot two 
occupations is rateable and will thus affect the ordinary law 
of rating (Ibid, P 272) 

“It cannot be often that two decisions of such standing 
as the London and North Western Railway Company 
v Buckmaster (1875) 10 Q B 70, (on Appeal), 444, 
and Smith v Lambeth A. C (1882) 9 Q. B D 585, 
(affirmed) TO Q B D 327, are overruled simultaneously 
These cases were of equal authority, the first being decided by 
th€ Exchequer Chamber and the second by the Court of Ap- 
peal They were, moreover, fifty years old and the second one 
at least had been very widely applied and had been followed 
in more recent decisions Probably, the extreme difficulty of 
reconciling them with more numerous authorities, plainly appli- 
cable to the other properties which were indistinguishable m 
principle and were the subjects of appeal m City of Westmins- 
ter v Southern Railway Company and Railway Assessment 
Authority (1936), induced the House of Lords to overrule 
them 

“ Buckmastef s Case involved less a question of principle 
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.than one of construction The affirmation by the Exchequer 
(resulting incidentally from an equal division of opinion among 
the six judges) of the decision of the King’s Bench was based 
on the view that the qffect of the relevant agreement was to 
grant a right only to stabling, control over any stable allotted 
being retained by the railway company, and not to grant a 
Tight to a particular stable The judges would apparently all 
have agreed that the premises were m separate occupation, had 
they been satisfied that exclusive possession was given of one 
stable — the construction which has now found favour with the 
House of Lords The decision with respect to Smith’s book- 
stalls was different Evidently, a carrier entitled under agree- 
ment with a railway company to have packing cases or goo5s 
to a specified quantity stored in their warehouses would not 
be rateable, even if he always m practice 1 (and he only) used 
the same space The question with Smith’s bookstalls was, at 
what point would a site occupied m a rather similar way be- 
come separately rateable ? In the old decision, the Court of 
Appeal had held that, although a specific site had been allotted 
and although W H Smith & Son had a right thereto until it 
was determined and another site allocated by the railway com- 
pany, the restrictions on usei and access, control over the erec- 
tion of the bookstalls and, above all, the right to change the 
site at will reserved by the railway company implied the qkis- 
tence of a licence or privilege only, occupation remaining with 
the company The House of Lords has now brought the law 
of “lodger” occupation into harmony with the general law 
by holding that de facto exclusive possession, even subject to 
such conditions, gives rise to rateabihty Like its forerunner 
on the cumulo valuation of railways, this judgment of the House 
of Lords is now itself an authority for a number of propositions 
of rating law , which can be readily epitomised Exclusive pos- 
session may give rise to separate liability, although (1) the 
form of holding is only a licence, (2) the holding is determm- 
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abie at the will of the landlord, (3) there are no boundary 
walls and the landlord's servants have a right of access, (4) 
the landlord reserves pipes and cables and certain rights, (5) 
there is access only through the landlord's property and only 
v*hen his gates are open, and (6) user is subject to bye-laws 
and restrictions imposed by the landlord ” (R & I T Sep 5 r 
1936, PR 110-111) 

“ One of the problems which is likely to occupy the atten- 
tion of the Courts in the next few years is the effect of the 
decision of the House of Lords m Westminster v Southern 
Railway (1936 ) 24 R & I T. 278, on previous cases Smith 
v. Lambeth (1882) 10 Q B. D 327, which also related to a 
bookstall on a railway station, ivas expressly over-ruled , and 
with it would seem to go Cleveland Bridge and Engineering Co*. 
v. Darlington (1923 ) 21 L G R 511, m which separate rate- 
lability was refused on the ground that the erection of the 
temporary buildings was controlled by the engineer of the 
railway company granting the right to erect them Rochdale 
Canal Co v, Brewster (1894) 2 Q B 852, was not over-ruled, 
but it was held only capable of being supported on the special 
facts of the case. And as the inclusion of the berths and sheds 
m the dock undertaking rested on little more than free access 
allowed to the! Dock Board and subordination of the lessee to 
comparatively unexacting regulations, its authority is evidently 
seriously shaken 

u Apart from these cases, however, it may be doubted if 
the decision will be of far-reaching effect Mornsh v Hall 
(1863) 32 L J M C. 245, and Hampton Wick v Hatchetfs 
White Horse Cellars , Ltd (1931) 14 R & I T 8, can be dis- 
tinguished, because there the grantor of the licence retained con- 
trol of the entrance to the part let-off and the work of the 
refreshment contractors was hedged round with rules and re- 
gulations Allan v Liverpool (1874) L R 9 Q B 180, may 
perhaps be still regarded as good law on account of the right 
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of the Dock Board t<3 exact penal quay rent in respect of the 
premises from third parties, and to use the berths let out it- 
self Pans and New Yo?k Telegraph Co v. Penzance (1884) 
12 Q B D. 552, m which two telegraph wires (not specifically 
designated and actually interchangeable) let out with appurte-* 
nances were held not to he separately rateable, may be more 
open to question. But it is hoped that the decisions relating 
to the single rating of markets and cemeteries may be distin- 
guishable, if only on grounds of general practical utility ” (R. 
& I T Feb 4, 1939, P 70) 

"If the decision of the House of Lords m Westminster v 
Southern Railway Co is not to produce a revolution in* 
certain aspects of rating, some criterion by which to limit 
its effect will have to be found One of the judgments 
m that case distinguished a letting of lodgings m a house 
conferring the exclusive enjoyment of the rooms let out 
but not separate rateability on the ground that the lodging-house 
keeper made a business of letting lodgings It may be that 
this will furnish the guiding principle actually needed 

" Apart from the question of ordinary lodgings, there are 
three classes of cases to which this principle might apply In 
Paris and New York Telegraph Co v Penzance (1884) 12 
Q B. D. 552, two telegraph wires which had been appropriated, 
by the Postmaster-General for the exclusive use of a telegraph 
company were held not to be m separate occupation, because 
the Postmaster-General retained control of them, maintained 
and repaired them, and had the right to change the actual 
wires used if thought fit, though over part of the route there 
were only the two which the company required The right to 
change the wires m this case is not dissimilar from the right 
of the railway company in the Westminster Case to change the 
site of the bookstalls and showcases It has also been held 
that vaults, the exclusive right of burial m which is granted 
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m perpetuity, are not m separate occupation [R v Kensington 
(1840), 12 A & E. 824], even though the fee simple is grant- 
ed to the purchasers f R v Abney Park Cemetery Co, (1873) 
L. R 8 Q B. 515,] And it has similarly been considered that 
•the holding of a stall m a market is too fleeting to give rise 
to occupation [,. Roberts v Aylesbury (1853) 22 L, J M C 
34]. In an ancient case it was held that the lessee of a stand 
taking it for one day a week was not rateable [Holledge J s Case 
( 1620) 1 Konst 123], and in Spear v. Bodmin (1880) 49 LJ 
M C 69, it was held that a person who rented sites for two 
stalls on a yearly tenancy, being always entitled to the same 
position m the rows of stalls but not to the same row, was not 
in occupation 

“ In each of these cases, the whole business of the lessor 
-consisted of letting out the subject-matter of the agreement, 
and it would certainly occasion some inconvenience if the deci- 
sions were reversed On the other hand, it has been held m 
a registration case that, where the precise position of the site 
let for a period to the owner of a stand is known, though not 
marked or enclosed, the site is in separate occupation [Hall 
v Metcalfe (1892) 1 Q B 208|] , and in R v St, Martin's- 
in-the-fteld (1842) 3 Q B 204, it was held that a box m a 
theatre let for eighty-two years on lease, to be used exclusively 
every evening when there was a performance, was separately 
rateable. It is worthy of note, however, that this case was 
left unconsidered in Westminster v Southern Railway Co on 
the ground that it was decided on a local Act, a fact which sug- 
gests that there is reason to doubt its applicability to the piesent 
law of occupation ” (R & I T Feb 11, 1939, P 86) 

Railways in India * The earlier Railway Acts of 1854 
and 1875 contained no provision as to the taxation of rail- 
ways by local authorities, and municipal taxes were levied in 
many provinces before the Indian Railways Act\ of 1890 was 
passed ; since 1890, the local taxation of railways has been 
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regulated by Section 135 of the Act, the object of which, as 
explained by Government m a letter issued in 1901 (Go- 
vernment of India, Public Works Department, Letter No 20 
R T dated 7th January, 1901), was, 'not to relieve railway 
administrations from any liability to local taxation, but to* 
obtain control over the demands on railway administrations 
by municipalities and other local authorities and to see that 
railway administrations are not unfairly exploited for the bene- 
fit of local authorities ” The Indian Railways Act IX of 
1890 contains ample provision for preventing any exploitation 
of railways for purposes of local taxation For, under that 
Act, a railway administration is not liable to pay any tax m 
aid of the funds of a local authority, unless the Governor- 
General m Council has, by a notification, issued under Section 
135 of the Act and published m the official gazette, declared 
the railway administration to be liable to pay the tax. By 
virtue of a notification issued under this Section (Government 
of India Notification No 1080 dated the 24th August, 1911), 
the municipalities specified are entitled to be paid by the 
railway administration concerned the taxes mentioned therein, 
or m lieu thereof a fair and a reasonable sum to be determined 
from time to time by an officer appointed in this behalf 

The Government of India, however, by refusing to issue 
a notification under sub-section (1) to Section 135 (i) cm 
prevent the imposition of any new tax on a railway adminis- 
tration by any local body, and also by revoking the existing 
notification under sub-section (2) can exempt any railway 
area from the operation of any particular tax, or of all taxes 
that are being levied, and under sub-section (3) can have a fair 
and reasonable charge substituted for any specific tax The 
railway company have also power to enter into a contract 
with a local authority for payment for any service In spite of 
these provisions, the exemption of railways from local taxation 
is now not practicable, since in numerous notifications issued 
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under the afore-mentioned Act, the Government have definitely 
admitted the liability of railway companies to taxation for local 
purposes and the companies have on their part acquiesced in 
the position. 

* By the Railways ( Local Authorities ’ Taxation) Act 
(XXV) of 1941 (which received the assent of the Governor- 
General on the 29th November, 1941) the law for the taxation 
of railways was amended as follows — 

Section 2 (£>)• “ railway administration ” has the meaning 
assigned to the expression m clause (6) of Section 3 of the 
Indian Railways Act, 1890. 

Section 3. (I) In respect of property vested in His 
Majesty for the purposes of the Central Government, being 
property of a railway, a railway administration shall be li- 
able to pay any tax m aid of the funds of any local authority, 
if the Central Government, by notification in the official 
gazette, declares it to be so liable 

(2) While a notification under sub-section (1) is m force, 
the railway administration shall be liable to pay to the local 
authority either the tax mentioned in the notification, or m 
lieu thereof such sum, if any, as a person appointed m this 
behalf by the Central Government may, having regard to the 
services rendered to the railway and all the relevant circum- 
stances of the case, from time to time determine to be fair 
and reasonable The person so appointed shall be a person 
who is or has been a Judge of a High ‘Court or a Distnct 
Judge 

Section 4 The Central Government may, by notifica- 
tion m the official gazette, revoke or vary any notification 
issued under clause (1) of Section 135 of the Indian Rail- 
ways Act, 1890 ; t and where a notification is so revoked, any 
liability arising out of the notification to pay any tax to any 
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local authority shall c£ase, and where a notification is so varied/ 
the liability arising out of the notification shall be vaned 
accordingly 

Section 5 Nothing m this Act shall be construed as de- 
barring any railway administration administering a railway 
from entering into a contract 'with any local authority for the 
supply of water or light or for the scavenging of railway pre- 
mises, or for any other service which the local authority may 
be rendering or be prepared to render within any part of the 
local area under its control 

This amending Act was passed m consequence of the 
Government of India Act of 1935, which came into force irT 
1937 and under Section 154 thereof exempted from local taxa- 
tion property of Government acquired since then, until and 
unless it was made liable to such taxation by an Act of the 
Federal Legislature (Central Government) Section 154 runs 
as follows . “Property vested m His Majesty for purposes of 
the Government of the Federation shall, save m so far as any 
Federal law may otherwise provide, be exempt from all taxes 
imposed by, ( or by any authority within, a Province or Fede- 
ral state ; Provided that, until any Federal law otherwise pro- 
vides, any property so vested which was immediately before 
the commencement of Part III of this Act liable, or treated 
as liable, to any such tax shall, as long as that tax continues, 
continue to be liable, or to be treated as liable, thereto ” 

Where the railway is state-owned, as m the case of the 
Great Indian Peninsula Railway (since 1925), Government 
have declared the properties belonging to the railway as used 
or occupied or intended to be used or occupied for purposes of 
profit and therefore rateable like similar properties owned by 
private individuals , such properties have thus been distinguish- 
ed from other Government properties which, as occupied for 
public purposes or in connection with the governance of the 
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«cowitry, are exempt from the levy of the? general tax like those 
vesting m the Municipal Corporation, m respect of which the 
tax, if levied, would be leviable primarily from the Corporation, 
these other properties of Government .are liable to pay to the 
'Municipal Corporation a lump-sum contribution m lieu of the 
general tax equal to eight-tenths of the amount of tax which 
would ordinarily be payable This amount of contribution is 
calculated on the rateable value fixed as “fair and reasonable” 
by an arbitrator appointed by Government m consultation with 
the Corporation, and holds good for a term of five years subject 
to proportionate variation m consequence of any material in- 
crease m the mean time m the number or extent of the lands 
"and buildings ( City of Bombay Municipal Act, Section 144) 

The property of the G I P as well as the B.B & C I Rail- 
way m Bombay city, continued upto April 1937, to be assessed 
on the contractor’s theory, under the Arbitrator’s Award of 
3rd May, 1883, which was the result of an agreement between 
the Bombay Municipality on the one hand, and the two rail- 
ways on the other Excepting administrative offices and resi- 
dences occupied by the railway company’s employees, which 
were valued on the comparative basis of rent for similar build- 
ings, all other buildings were assessed on the probable oi 
estimated cost, m the year of assessment, of erecting similai 
buildings and taking 6 per cent on it and 5 per cent on the 
cost of land m that year All other land, excluding the areas 
of compounds, of the approach roads and footpaths, was taken 
at 4 per cent except land acquired for future development and 
not beneficially occupied in the year of assessment, which was 
assessed at one-third the value ascertained as above Perma- 
nent way and bridges were exempted, excepting over-bridges 
forming an integral part of stations The Indian Taxation 
Enquiry Committee, after examining the diverse systems in 
force in the different provinces, recommended this system for 
general adoption, (vide I. T. E C’s Report, 1924-25, Vol 1. 
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pp 346-348) The ^Government of Bombay, after consult- 
ing the Commissioners of Divisions, recommended this method 
to the municipalities in the Province for adoption 

The profit basis of assessment was, however, not unknown 
in Bombay , for, it was being applied by the Bombay Mumci-^ 
pality to the valuation of the Bombay Port Trust properties 
Since 1884, and was prescribed by the Bombay High Court m 
1869 to be applied to a portion of the GIP Railway Com- 
pany s holding m Bombay City , but it was not applied to the 
assessment of the railways, probably for lack of the elaborate 
statistics necessary for the application of the method 

The valuation of the two railways having, however, been 
under dispute since 1932-33, the Central Government m 1937 - 
appointed Mr W R Tennant, ICS, Accountant-General, Bom- 
bay, as arbitiator, and he fixed the rateable values of the pro- 
perties of the two railways in Bombay City on the profits 
basis > Cumulo Value and appoitionment) Government 
ordered that his decision should be final and binding for the 
years 1937-38 and 1938-39 , and that the amounts payable 
by the two railways upto April 1937 should be subject to 
further negotiations and that the demand for refund of any 
excess amounts alieady paid should be withdrawn For sub- 
sequent years, Sir P Raghavendra Rau, Accountant-General 
Bombay, was appointed arbitrator, and his award based on th£ 
same method came to have effect from 1st April, 1939, for 
a period of five years 

In the Secretary of State for India {Burma Railways ) v 
Municipal Corporation of Rangoon [AIR 1932, Rangoon 
169 I L R 1932, Rangoon Series, X, 539], it was held that 
the correct method of ascertaining the annual value of the 
Burma Railways undertaking for the purpose of assessment, 
under Sections 80 (2) and 92 of the City of Rangoon Munici- 
pal Act (Burma Act VI of 1922), was that known as 
the “ profits basis ” principle, which is suitable for such con- 
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cerns as railways, canals and gas worksr It conforms to two 
fundamental principles of rating, viz , ( 1 ) that the aggregate 
of the rates payable by the railway m the various areas through 
which it runs must not exceed the rates payable by the under- 
taking as a whole, and (2) that the assessment of the heredita- 
ment m each area must be based upon the profits earned in 
the locality in which the hereditament is situate Any formula 
for ascertaining the annual value of a hereditament, whatever 
its nature, must, m accordance with the fundamental principles 
of rating law, take into account and be based upon the actual 
or estimated profit-earning capacity of the hereditament m the 
^locality in which it ls S1 t ua te [Great Central Railway y. Ban- 
bury Union (1909 1 ) A C 78; Great Western and Metropoli- 
tan Railway Gompanies v. Kensington Assessment Committee 
(1916) A C 23 ; Kensington Union v Metropolitan Water 
Board (1926) A C 331 ? Narayan Chandia Das v Chairman , 
Panhati Municipality 9 I l R Ca 162] 

Mr. Leach a Ppean n g for the Burma Railways argued Pnoi to 
le assessmen m question, the Burma Railways had been assessed 
0 axatl °n m Rangoon on the basis of the “ contractor's 

eq , e ani( -ipal Assessor had departed from that mode of 
assessmen an a adopted a mixture of the Scottish and Irish sys- 

eiB lt u 6 C °r 1Sil s ~ TSte ui provided for the assessment of the track 
on the basis o route miIes , where as the Irish system provided for 
essmen on e basis of tram-miles The Burma Railways had no 
o jec ion ° e assessment of the Railway on a ‘ profits basis ” 
y em, provi e that the track was valued on the basis of route 
rain ^ An assessment on the basis of tram-miles 

. , JT 1 * a F eat ; hardship to the Burma Railways, because the 
receipts per tram-mile u , 

1 , , e lr * Rangoon were much less chan the receipts 

waves had + e 0U S1 e -^ an goon The suburban trains which the Rail- 
T re ^Ponsible for this The route-mile system 
cemed Ul a ^ e as ^ ar as ® urma Railways were con- 

“If the Burma , . X1 . . , 

ment of the track on t w Were entltled m law to an assess " 

that the assessment °1 ^ mile ?’ then they contended 

should be based on the English “ parochial 
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system/’ which fitted in with the provisions of the City of Rangoon 
Municipal Act, 1922. ({The Justices of the Peace for Bombay v. The 
Great Indian Peninsula Railway Company , R. lv London , Brighton 
and South Coast Railway Company ; Great Central Railway v. Ban- 
bury Union , The Great Western and Metropolitan Railway Com- 
panies v. The Kensington Assessment Committee). 

“ The residential properties belonging to the Railway had been 
assessed on the basis of capital value They should, under Section 
92 of the City of Rangoon Municipal Act, be assessed on the basis 
of the rents paid by the occupants Section 135 of the Railways Act 
did not prevent the application of Section 92 of the 'City of Ran- 
goon Municipal Act to houses owned by the Secretary of State and 
occupied by the railway officials Such houses were the property 
of Government and Section 92 provided for the mode of assessment 
The Corporation, in assessing the indirectly productive portion 
of the; undertaking, had taken 4 per cent on the capital value o£ 
land and 8 per cent on the capital value of buildings These per- 
centages weie too high The learned Chief Judge of the Small 
Causes Court had accepted these percentages, simply because they 
had been recognised for many years m Rangoon for valuation pur- 
poses Property in Rangoon had decreased m value and the assess- 
ment should be m accordance with the value ruling today The 
case should therefore be remanded for further consideration on this 
point ” 

Mr N M Cowasjee appearing for the Corporation urged 
The tram mileage method of apportionment is best suited for the 
assessment of a railway undertaking It is more equitable than the 
route mileage system, as the latter ignores the fact that the assess- 
able value of route miles varies m every municipal area through which 
the railway passes According to the train mileage method, a rail- 
way undertaking would be assessed as a whole, and the assessment 
apportioned according to train-miles amongst the various rating areas 
through which the railway runs This principle is also m conformity 
with the English Railways (Valuation for Rating) Act, 1930, and 
is suited to the conditions prevailing m Burma, the method of arriv- 
ing at the gross annual rent being not provided for m the City of 
Rangoon Municipal Act 

This case would not have been complicated had the Railway 
authorities maintained a separate set of accounts showing the earn- 
ings on the Rangoon Suburban lines. In the absence of such ac- 
36 
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counts, the Municipal Assessor had tried to adopt a fair method ol 
assessment Section 92 of the City of Rangoon Municipal Act does 
not apply to the rating oi railways, because under Section 135 of 
the Indian Railways Act, this is provided for The Local Govern- 
ment erred m appointing an officer by a notification under Section 
92 (2/ to determine the rental value of the buildings Realising 
the error, however, Government cancelled this notification m view 
of the provisions of Section 135 of the Railways Act 

The Appellants desire to have the case remanded lor the hear- 
ing of the issue whether 4 per cent on the capital value of land 
and 8 per cent on the capital value of buildings is not too high 
an assessment This is a question of fact which has been determin- 
ed by the learned Chief Judge of the Small Causes Court on the 
materials before him, and is not open to review by this Court Reier- 
ence was made m the course of the argument to Kingston Union v~ 
Metropolitan Water Board . 

Page, Chief Justice, delivering the judgment of the Court, said * 
“This is an appeal, under Section 91 (3) of the City oi Rangoon 
Municipal Act of 1922, against the ‘ basis or principle of assessment/' 
which the learned Chief Judge of the Rangoon Small Cause Court 
has held must be applied m assessing the Burma Railways to Muni- 
cipal taxation m Rangoon In Section 80 (2) it is provided that 
property taxes shall be levied upon “the gross annual rent for 
which buildings and lands liable to taxation may reasonably be 
expected to let, from year to year, and, in the case of houses, may 
be expected to let unfurnished ” 

“Now, the term “gross value ” means the annual rent which a 
tenant might reasonably be expected, taking one year with another, 
to pay for an hereditament, if the tenant undertook to pay all usual 
tenant's rates and taxes and if the landlord undertook to bear 
*> the cost of repairs and insurance, and the other expenses, if any, 
necessary to maintain the hereditament in a state to command tha. 
rent This standard of value can be readily applied to ordinary 
house property, or, indeed, to any undertaking entirely contained 
within the boundaries of one rating authority , but when the subject 
of consideration is the property of a railway company, whose lines 
thread through numbers of parishes, its application is far from sim- 
ple. Nevertheless, it must be remembered that the sole standard is 
the standard of rent payable for the usd and occupation of the parti- 
cular property by a tenant from year to year. (Per Lord Buck- 
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master, L, C , m Great Western and Metropolitan Railway Companies 
v ' Kensington Assessment Committee , 1916, A C 23, P 35} And 
“ the rent must be fixed In accordance with the real value of the 
section to the company concerned, because that is the footing on 
which a tenant would base his offer of rent, if he be not exposed 
to extortion.” (Per Lord Loreburn, L C, m Great Central Railway 
v Banbury Union . p 1903 A C 78, P 83) 

The difficulty of laying down any principle of assessment 
pursuant to which a railway can be made amenable to taxation 
upon a fair and reasonable basis was foreseen long ago. It is this. 

A railway is an undertaking extending through a multitude oi 
rating areas Generally, no section of it situated m any rating area 
would be rented by any tenant except as a component part of the 
system Yet the governing statute requires the rateable value of 
every such section to be the rent at which the same might reasonably 
be expected to let from year to year, after making the prescribed 
deductions Obviously, a natural way of ascertaining the rateable 
value of such a section in obedience to the statute is to consider 
at what rent it would be hired by the railway company to which 
the entire system belongs , usually, no other tenant is conceivable 
In such a state of things, the railway company might be willing 
to pay almost any rent for a section of the mam line, without the 
possession of which its whole business might be dislocated and half- 
ruined But the statute speaks of a rent which might * reasonably T 
be expected, and this excludes the idea of an “oppressive demand 
fixed upon imagined necessities” (Per Lord Loreburn, Ibid , p 84 ) 

“ In these circumstances, from time to time, various formulae or 
hypotheses have been enunciated as supplying a reasonable test for 
ascertaining the annual rent that a hypothetical tenant might be 
expected to pay for the use and occupation of the section of the 
railway comprising the hereditament to be assessed As I had 
occasion to point out in Narayan Chandra Das V Chan man. Muni- 
cipal Committee of Panhati Municipality , 57 Cal P 167, “ In 

exceptional cases, where the rent that a hypothetical tenant might 
reasonably be expected to pay for the holding cannot be ascertained 
by methods which would be efficacious m normal and ordinary cases, 
for example, where the holding consists of land upon which a rail- 
way, a gas works, a catchment area, or a building such as the 
Bodleian Library at Oxford is situate, rough and ready tests alone 
may be available for ascertaining the annual rent that a hypothetical 
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tenant of the holding might reasonably be expected to pay, but m 
every case the annual rental value is the basis of the assessment,” 

“I am clearly of opinion, however, that any formula or test for 
ascertaining the annual value of a hereditament, whatever its nature 
may be, that does not take into account and is not based upon the 
Actual or estimated profit-earning capacity of the hereditament in 
the locality in which it is situate must, ex necessitate rei, be fallacious 
and will offend against a fundamental principle of rating law 

“Now, in England, from time immemorial until the enactment 
of the Railways (Valuation for Rating) Act (1930), railways were 
assessed under the “ parochial system ” But, inasmuch as that 
system has never been adopted for rating purposes m Burma, and 
it has been abandoned m Great Britain and Ireland m favour of 
the “whole undertaking” or “profits basis” system, it is unneces- 
sary, and I do not pause, to consider the principle upon which the 
“ parochial system ” of assessment is based 

“ In Burma, until the present assessment was made, the “ annual 
value” of the Burma Railways undertaking for the purposes of 
Municipal taxation was ascertained by applying what is commonly 
called “the contractor’s test”, that is, the interest on cost which 
a contractor might reasonably expect to obtain if he provided the 
land and buildings for the person m occupation of the hereditament 
In my opinion, an assessment based upon “ the contractor’s test ” 
in the case of a railway is open to grave objection , it does not 
provide even an approximate estimate of the profit-earning capacity 
of the particular hereditament under assessment , and it might well 
result in the aggregate of the rates paid by the railway in the se- 
veral areas m whidi the line was situate exceeding the rates reason- 
ably payable upon an assessment of the annual value of the railway 
undertaking as a whole 

“In order to meet objections such as those inherent m “the 
contractor’s test” system, the “whole undertaking” or “profits 
basis” principle of assessment was devised, under which assessees 
who owned the hereditaments in several taxing areas, such as canals, 
gas works, or water works, were assessed upon the basis of the pro- 
fits earned by the whole undertaking 

“In Kingston Union v. Metropolitan Water Board , (1926) AC. 
331, Lord Atkinson observed * “ The method followed in the case 
of water works which run through and supply several parishes is 
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apparently this . the rateable value of the whole undertaking is 
estimated by the method prescribed, as I shall presently show, m 
the Parochial Assessments Act of 1836 Then from this sum, m 
order to ascertain the rateable value of the portion of these works 
situate m a given parish, the rateable value of the indirectly pro-, 
ductive parochial portion of the whole undertaking is deducted. 
The remainder is the ascertained rateable value of the productive 
works of the whole undertaking, which sum is then apportioned 
among the several parishes through which the works of the under- 
taking run and which they supply The method of apportionment 
is apparently this * the sum to be apportioned is divided amongst 
the several parishes according to the proportion which the amount 
of the gross or net receipts earned in each pansh bears to the 
receipts of the same character, like to like, earned by the whole^ 
undertaking The rateable value of the indirectly productive portion 
of the undertaking situated m each pansh is then separately ascer- 
tained and added to the value of the directly productive works so 
ascertained The rateable value, however, if ascertained by this 
method for all the parishes which the undertaking supplies, and in 
which portions of its works are situated, must never in the aggregate 
exceed the amounts of the rateable value assessed upon the under- 
taking as a whole” 

“■ The “ profits basis ” principle of assessment thus explained by 
Lord Atkinson, m my opinion, should now be adopted in Burma 
for the purpose of assessing the Burma Railways undertaking under 
Section 80 of the Rangoon Municipal Act This “ profits basis” 
principle of assessment has been accepted m England, Scotland and 
Ireland, as providing the most fair and accurate test for ascertain- 
ing the annual sum that hypothetical tenants of the several sections 
of the railway would be prepared to pay as rent for each heredita- 
ment respectively, and both parties to the present litigation accept 
this principle of assessment as being the best available system to 
follow m assessing the Burma Railways In Burma, where there is 
only one railway undertaking, the ascertainment of the profits of 
the railway m any particular taxing area is not complicated, as it 
is m Great Britain by the intersection and overlapping of several 
railway undertakings operating over the same lines In my opinion, 
the correct method of ascertaining the annual value of the Burma 
Railway under Section 80 (2) is to find out the annual assessable 
value of the Burma Railways undertaking as a whole m the manner 
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set out m Statement B T and after deducting the annual assessable 
value of the indirectly productive portion of the whole undertaking, 
to multiply the resultant figure representing the annual assessable 
value of the directly productive portion, that is, the running lines, 
py the gross receipts earned m the municipal area of the City of 
Rangoon, and to divide the said sum by the gross receipts earned 
by the Burma Railways undertaking as a whole By adopting 
this system, I am of opinion, that a simple, fair and reasonable 
assessment of the annual value of the hereditament within the tax- 
able area of the City of Rangoon will be obtained, and I apprehend 
that the system I have enunciated will conform to the two funda- 
mental principles of the law of rating to which I have referred, 
U) that the aggregate of the rates payable by the railway m the 
various municipal areas through which it runs must not exceed the 
rates payable by the undertaking as a whole, and (11) that the as- 
sessment of the hereditament in each area must be based upon the 
profits earned in the locality m which the hereditament is situate 

* The assessment m respect of which this Appeal arises may con- 
form to the first of these fundamental principles, but it certainly 
offends against the second It appears from Statement ^B) that the 
Assessor has multiplied the annual assessable value of the running 
lines of the whole undertaking by the tram-miles run within the 
Rangoon Municipal limits, and has divided the same by the tram- 
miles run thoughout the whole system The fallacy, as it seems 
to me, that lies in this method of apportionment is that all the 
tram-miles are not of equal value and it has been proved, — indeed, 
it is obvious — -that the exigencies of the suburban traffic m Rangoon 
necessitate the running of many trains at a loss during the “ slack ” 
hours of the day, although no doubt, during the “ rush ” hours the 
situation is different 

“ In Queen v. London Brighton and South Coast Railway 
Company (1885) 15 Q B 313, 359, Coleridge, J, observed 

“ Against the mileage principle is to be urged that, although 
as regards the railway company, an entire body with an entire 
interest, it is a matter of indifference how you divide a rate, assum- 
ed to be entire, for the whole line, yet as the parishes are bodies 
with separate interests, there is a manifest injustice m attributing 

the same space of land the same proportionable share of the 
whole rate every where (the land in the several parishes notoriously 
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earning the profits, and occasioning the outgoings, m very aiflerent 
proportions) , because they cannot do this withoat depriving some 
parishes of what they should iecei\e m order to give to others 
what they should not The \alue which the land occupied in 
each parish produces, after the aue allowance*? is that upon whicn 
the occupier is to be rated m each ’ 

‘ The fallacy that appears to me to underlie the tram-mileage ' 
method of apportionment, as follow ed by the Assessor m the present 
■case, is inherent also m the route mileage” sy stem which the 
Appellant urges the Court to sanction and uphold For the value 
of the route miles also is not uniform but \anes more or less in. 
every municipal area through which the railway system rum It 
follows, therefore, that "whether the apportionment of the annual a 
sessable value of the running lines throughout the whole svstem 
between the several taxing areas is made by means of the ‘ tram- 
mileage ” or of the “ route mileage ” method, it cannot be sustained 
either on grounds of law or of good sense The result is that the 
‘ Piofits basis” principle of assessment, the nature of which I ha\e 
indicated, must be followed in assessing the Burma Railways under- 
taking within the Rangoon Municipal limits 

“ It was further contended, on behalf of the Appellants that, in- 
asmuch as the Burma Railways are now an under taKmg belonging 
to Government, Section 92 (I), of the Municipal Act applies to 
railway property * ' occupied for residential purposes ana the occu- 
pants of which pay rent to Goxernment In my opinion there is 
no substance in this contention I agree with the opinion expressed 
by the learned Chief Judge of the Small Cause Court upon fins 
question, and the reasonmg upon which it is based Section 92 
must be read as a whole, and Section 92 (1) does nor purport, and 
m my opinion cannot reasonably be held, to refer to the buildings 
and lands of the Burma Railways At the time when the Rangoon 
Municipal Act of 1922 was enacted, the le\y of taxes by local 
authorities upon the Burma Railways undertaking was governed and 
controlled by Section 135 of the Indian Railways Act (IX of 1890) 
Now, Section 92 is a general Section relating to “ buildings and 
lands ” belonging! to Government and no mention is made m the 
Section of the Burma Railways In these circumstances, m my 

opinion, the principle of generaha spcnahbm non dao^ant applies, 
and for this, among other sufficient reasons I hold that notwith- 
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standing the enactment of Section 92 and the transfer of the 
undertaking to Government, the assessment of the Burma Railways 
by local authonties continues to be regulated by Section 135 of the 
Indian Railways Act, and that Section 92 (1) does not apply to the 
buildings of the Burma Railways undertaking. 

4 It was also contended by Mr Leach, on behalf of the Appellant, 
that the proceedings ought to be remanded to the Chief Judge of 
the Small Cause Court for the rehearing of the issue whether 4 per 
cent on the capital value of the land and 8 per cent on the capital 
value of buildings set out m Statement “ C ” is not an unreasonably 
high assessment m respect of the indirectly productive portion of 
the undertakings This, however, is a question of fact, and the 
decision of the learned Chief Judge of the Small Cause Court on 
this question of fact is not open to review under Section 91 (3). 
It is not disputed that the buildings and lands m question are liable 
to assessment, but the learned advocate contended that the learned 
Chief Judge did not, and did not purport to, base his decision upon 
any evidence or upon the merits I do not so read his judgment. 
There were materials before the learned Chief Judge upon which his 
findings could have been based and this! Court has no jurisdiction 
to interfere with it 

“ For these reasons, the order of the learned Chief Judge of the 
Small Cause Court is varied m the sense that I have indicated 
Mye Bu, J * “ I concur m the judgment of my Lord Chief Justice ” 

It is often suggested that, as municipal taxation is essen- 
tially a levy for “ services rendered or amenities provided to 
the citizens ”, it should be possible to fix the levy on railways 
on the value of services actually rendered The idea 

seems an attractive one, but there is no accurate mea- 
sure of most of the services rendered The only ser- 

vices for which accurate measurements are possible are the 
metered services such as water, gas and electricity (if supplied 
by the municipality) The municipality supplies in addition 
roads, street lighting, hospitals, schools, drains and other sani- 
tary services and municipal improvements None of these is 
capable of accurate measurement It is true that the railway 
as a corporate body does not use the municipal schools or hos- 
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pitals , but neither do private corporations such as banks,, 
importing firms, etc, which are municipally rated for their 
office premises The staffs of these corporations undoubtedly 
use these services but they pay taxes for them as individual 
householders. Moreover, m the case of a city like Bombay, 
for example, a large part of the municipal expenditure 
goes m improvement schemes , and these schemes have 
certainly attracted population to Bombay, thereby add- 
ing to railway traffic — both passenger and goods A 
progressive municipality, therefore, renders a real, though 
totally incommensurable, service to railways by providing an 
attractive city for residential and business purposes. On the 
other hand, Bombay should never have attamed its present 
size and commercial importance had it had no railways , but 
no one can say what is mutually owed, the one to the other. 
Moreover, the railways owe much of their traffic to the migra- 
tion to the suburbs started m Hague years but continued and 
fostered thereafter by an enlightened policy of suburban de- 
velopment, both m the north part of the Bombay island and 
m the adjacent parts of Salsette Indeed, the mutual services 
are real but mostly incommensurable ; and therefore the deter- 
mination of local taxation on the “ services rendered ” basis 
is an utopian idea for a city like Bombay It may have real 
merit, however, in other places, where railway stations Snd 
tracks are not interspersed throughout the municipal area but 
are merely two contiguous circles intersecting only to a very 
slight extent, and where municipal services are themselves 
scanty and of little practical use to the railways 

In the circumstances, “ the principle which is most ap- 
propriate seems to be that, as local taxes are largely of the 
nature of payments for services rendered, the service rendered 
to a railway can best be gauged by the extent and value of 
property used for the reception and despatch of goods and 
passengers ” 
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“Where the services are rendered to individuals, as for 
instance to railway officers at their residences, the tax must of 
course be paid by them as by any other individual living m the 
town Similarly, as regards personal taxes, “the fact that a 
particular individual residing m a municipality is m the em- 
ployment of a railway company, can, of course, afford no 
reason for exemption from taxes on individuals, such as pro- 
fession tax, a tax on carriages, or a license fee for dogs 
Similarly m the case of octroi or terminal tax on goods import- 
ed by individuals And under this head must be included 
importations on behalf of railway co-opeiative stores and xe- 
fjpshment rooms.” (Report of I T E C , pp 348, 350 > 



CHAPTER XII 


Profits and Capital Value as the Basis of Assessment (contd ) 
Public utility undertakings (contd.): 

The criterion of value of the occupation of land by a 
public utility undertaking is the rent which might reasonably 
be expected to be paid for that occupation But as such here- 
ditaments are never let, no assistance is to be obtained from 
the examination of comparable hereditaments As Lord Atkin 
observed m St James ’ and Pall Mall Electric Light Co Ltd . 
v Westminster Assessment Committee (1934) A C, P 41 
“ According to the Metropolitan Act, the problem before your 
Lordships is what annual rent might and could reasonably be 
expected, taking one year with another, to pay for the heredita- 
ment, if the tenant undertook to pay rates and taxes, and the 
landlord undertook to bear the cost of repairs and insurance 
It is obvious that when this formula has to be applied to occu- 
piers who carry on such undertakings as mines, docks and 
harbours, sewage and drainage works, railways, water, gas and 
electric lighting works, it is inept In these cases occupieis 
generally own the hereditaments on or m which the undertaking 
is earned on , m some cases they are the sole persons entitled 
to occupy the premises or carry on the undertaking , m all 
cases the one inconceivable condition of things is that they 
should be occupying the hereditaments as tenants from a land- 
lord owner at a rent varying from year to year on the footing 
that the landlord executed the necessary repairs Nevertheless, 
the Legislature has refrained from giving any assistance m the 
matter, with the result that the rights and obligations of occu- 
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piers and rating authorities over an important field of rating 
are determined by rules of law, which are entirely based on 
judicial decisions adopting or modifying the suggestions of 
rating surveyors and accountants ” In these circumstances, 
the determination of a reasonable annual rent must, if there 
is to be equality m rating, be achieved by the application of a 
formula The rating authority has to determine, not what 
a landlord would ask, but what a tenant can afford to pay, 
for a property already constructed, which is vacant and to let 
MacKinnon, J, m Railway Assessment Authority v Southern 
Rail Co (1935) said “ It is beyond controversy that, m the 
fixing of rent, that which the landlord has expended on the 
property is, by itself, never an operative factor/’ The landlord 
is assumed to be a person willing to let to a tenant willing 
to take, and not to a person in a position to dictate terms. 
(Ryde, VII Edn, P 397) 

Water Works, Gas Works and Electrical Undertakings : 

Water and gas works are considered together because they 
possess so much m common and are so very similar m the 
nature of their respective properties They are each occupiers 
of land, firstly, by what may be called their headquarters, 
where water is collected or gas manufactured, and secondly 
by~ their system of pipes or mams by which they dehvei the 
water or gas to their consumers 

Water is “a natural product of land” But gas is a 
manufactured article * electricity, being generated, is also an 
artificial production Water and gas are distributed by means 
of mams and pipes and electricity by means of cables In 
each case there is usually a monopoly attached to the under- 
taking At one time it was contended that the profits arising 
from the sale of gas being trade profits were not rateable The 
same argument would apply equally to electricity But if the 
profits which any such company can make will induce it to 
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give a higher rent for the works and mams or cables, those 
profits though referable to the trade cannot be excluded from 
calculation m fixing the net annual value It is, therefore, the 
practice to treat the profits of the trade as belonging to the 
occupation and to assess them accordingly 

The method of valuation on the 4 profits basis’* may be 
more logically described as the receipts and payments basis 
The application of the profits basis to the railway undertakings 
is statutory under the Railways ( Valuation for Rating) Act , 
19-30, but not so m the case of other public utility undertak- 
ings ; it 41 developed as the result of consideration from time to 
time by the Courts of the problems which necessarily arise from 
the endeavour to ascertain the rental value of that which, In 
fact, is never let” (Ryde, VII Edn , P 597). 

The special use of the highway for water, gas, and electri- 
city conduits, mams, cables, etc , is rateable So water, gas 
and electricity companies are held rateable for the land occu- 
pied by their conduits, etc, laid m the highway and m other 
places, even though the soil wherein they are laid is not vested 
in the company Until 1783, says Ryde, it was not the practice 
to rate water pipes laid m the ground 

The profits of water works and gas works are earned 
by supplying water or gas to the consumer It matters not 
to him how far the water or gas has been carried in mams* or 
pipes before it is delivered to him at his house A consume 
who lives several miles away from the water works or gas 
works does not pay a higher price for the water or gas supplied 
than one who lives next door to the works What is paid 
for in each case is water or gas and not its transit Hence 
the pipes which deliver water or gas to the consumer are the 
directly productive sources of profit, and the carrying mams 
by which the transit to the consumer is effected, though m 
themselves unproductive, being essential to the business of 
supplying watei or gas, are only indirectly productive of 
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profit [i? V West Middlesex Water- Works (1859 ) 28 
L J M C 135] So are the stations where the water is 
pumped up or gas manufactured, and where water or gas is 
stored Ryde observes that this distinction is not very scienti- 
fic, “ for very often purely aibitrary distinctions are drawn to 
distinguish unproductive from productive mams In one sense, 
every pipe, that supplies more than one consumer is both 
directly and indirectly productive of profits directly produc- 
tive, because it conveys gas or water for which the customer 
pays , indirectly productive, because it conveys gas or water 
past the first consumer’s premises for delivering to other 
customers who may live m another parish But the distinction, 
though admittedly rough and unscientific, -is now invariably 
adopted” (VII Edn , p 426) 

Water works : 

That water works were rateable was first decided m 
Atkins v Davis [(1783) Cald 32 W] The case referied 
particularly to the works more than the pipes or mams In 
R v Bath Corporation [(1811) 14 East 609], the corporation 
owned lands containing springs outside the city and made 
reservoirs and laid pipes to bring the water through several 
parishes into the city. It was held that the corporation were 
the occupiers of the reservoirs m which they kept the water, 
and that such reservoirs and water kept therein were compre- 
hended as meaning land within the Poor Relief Act , 1601 
So also, land that was gathering ground for the purposes of 
a water undertaking was held to be rateable [Liverpool 
Corporation v Choi ley (1911) K R. 105] In R, v Brighton 
Gas , Light and Coke Co [(1826) 5 B. & C. 466], it was con- 
tended that the company were not m occupation of land by 
means of their pipes, as they had no power to break up the 
roads without the consent of the Town Commissioners But 
the Court held that the laying of gas mams m streets and 
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elsewhere is an occupation of land and that when water com- 
panies and other like undertakings lay pipes m public loads, 
etc , they become rateable as occupiers of the land in which 
they aie laid, though the soil is not vested m the occupiers 
Baylcy J, said 

As the pipes are laid down so a^ to become part and parcel 
of the land for the time they remain, the> thereby improve the 
\alue of the land in the same manner as buildings erected upon the 
land, and the whole must be rated accordingly I entertained some 
doubt at one time whetner the right of the company to remove the 
pipes might not present their 'being rateable m respect of the in- 
creased value of the land, but upon reflection it appears to me 
that, that make-, no difference, because the} must be rateable upon 
the same principle^ as buildings are which may be removed at tK? 
end 01 the term ” 

R \ West Middlesex Water Works f ( 1859 ) 28 L J M 
C 135| marks the final attempt, says Ryde, to escape from 
rateability, when the company were rated for a conduit mam 
under the highway, used only for conveying water from a 
pumping station to a reservoir V/ightman, J , delivering the 
judgment of the Court which “ is almost a classic m rating 
law ” said 

The first question is wnether the company are rateable for 
their mams which are laid under the surface of the highway, without 
am free-hold or lease-hold interest in the soil thereof being vested 
m the company We think the} are These mams are fixed capital 
vested m land The company is in possession of the mams buried 
m the soil, and so is, dc facto , m possession of the space m the 
soil which the mams fill, for a purpose beneficial to itself The 
• decisions are uniform m holding gas companies to be rateable m 
re-pect of their mams, although the occupation of such maim may 
be de facto , merely, and without any legal or equitable estate m 
the land where the mams he by force of some statute ” 

Value of a spring belonging lo a water company . In R 
V New River Co f (1813) 1 M & S 503], the water company 
were rated for land at Little Amwell (Hertfordshire) which 
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contained a spring The Sessions found that the land as cover- 
ed with water was worth £300 per annum to the company, 
that the land without water would have been worth only £5 
per annum and that the whole profit was made by the sale 
of water which the company carried away and distributed 
outside Little Amwell, the profit so made being moie than 
£300 The company were rated on the annual value of £300, 
and the Court confirmed the rate Lord Ellenborough, C J , 
said : 

“Here is land, and water enclosed m a basm upon the land, 
which falls within the legal description of land , and although a 
considerable portion of the profits of such water is derived from 
pipes through which it is distnbuted to other places, yet it is found 
that the water has a certain ascertained value at the fountain head ; 
and m cases of this kind it is enough to ascertain the local value 
of the property, without inquiring whether it yields a return on the 
spot The property is locally valuable m the parish where it is 
rated, although that value is derived from extrinsic circumstances 
and although the’ profits are actually received elsewhere” 

“This decision (which has been approved by the House 
of Lords m Great Central Rati Co. v Banbury Union [ (1900) 
A. C App 93] is one of many”, says Ryde, “which shows 
how the Courts gradually deduced from the Statute 43 Ehz 
C 2, the principle which was subsequently embodied m the 
definitions of net annual value now m operation Since the 
passing of the Parochial Assessments Act (1836), the rule 
(which before that date was not consistently followed) has be- 
come compulsory and of universal application, viz , that net 
annual 1 value is measured not by the profits of the land, but 
by the rent which may reasonably be expected for the land . 
As long as it was possible to contend that the net annual value 
depended on the profits of the land, it was necessary to consi- 
der where the profits were earned, in order to see to what land 
they must be attributed. But the rent of land is not necessarily 
fixed by the profits which may be earned on the land, or from 
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the produce of the dand most of the dwelling houses near 
London command a higher rent because of the facilities which 
they offer for making profits elsewhere As long as it is borne 
m mind that rent, and not profit, constitutes the measure of 
net annual value, it will be clear that the decision m R \7 
New River Co is based on the principle adopted in the statu- 
tory definitions which now appear m the Valuation ( Metro- 
polis ) Act (1869) and the Rating and Valuation Act (1925) 
It is obvious that a water company wanting a supply of water 
would be willing to give a higher rent for land containing a 
spring than for land without a spring ; and they would pro- 
bably give for land containing a spring higher rent than a 
tenant who would use the land only for ordinary agricultural 
purposes How much higher rent the water company would 
give depends upon circumstances If there were many equally 
suitable springs available for a water company, they would 
give a rent very slightly, if at all, higher than an agricultural 
rent But the probability is that some of the springs would 
be further from the town requiring the supply of water, and 
the additional expense of laying longer mams would induce 
the company to offer a lower rent for the more distant sites, 
and a higher rent for the nearer sites And the owner of the 
nearer site, while he would almost ceitamly be able to exact 
a rent higher than a mere agricultural rent, must yet be careful 
not to demand so high a rent as to drive the company to take 
a more distant site at a lower rent” (VII Edn , pp 447-448)' 
In Liverpool Corporation v. Lldmfyllin Union [(1899) 
2 Q B 14], the Court held that m calculating the net annual 
value of a reservoir, certain unusual expenditure incurred m 
acquiring the site ought to be taken into account, even though 
it related to matters not forming part of the rated property 
( Vide Chapter IX, pp 398-399, ante } 

In Metropolitan Water Board v City of London [(1906) 

1 Konstam’s Rating Appeals, 33] m fixing the rateable value 
37 
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of certain parochial portions of the board's undertaking, the 
Court first fixed the rateable value of the whole undertaking 
upon a basis of gross receipts, and then apportioned the rate- 
able value so found to the parishes concerned m proportion 
to the gross receipts earned m each parish ( Vide Crew, X 
Edn, P 243). 

“Where the system of a gas or water company extends 
into several parishes, the practice now univei sally adopted is 
to ascertain first the net annual value of the whole system 
and then to apportion that value among several parishes into 
which the system extends The leading cases on the ques- 
tion of apportionment are R v Mile End Old Town [(1847) 
TO Q R 208] and R. V West Middlesex Water Works [ (1859) 
28 L J M C 135] and they have sanctioned tne following 
method . The net annual value of the whole system being ascei - 
tamed, the net annual value of the indirectly productive part 
is subtracted therefrom, and the residue is divided among the 
several parishes into which the directly productive part extends* 
m proportion to the gross or net receipts earned m those 
parishes , and this sanction was confirmed by the House of 
Lords m Kingston Union v. Metropolitan Water i Board” 
[(1926) A. C 331] (Ryde, VII Edn, pp 425-430) 

Works in excess of existing requirements In R v South 
Staffordshire Water Works [(1885) 16 Q B D 359], the 
waterworks company had works extending over many parishes. 
All the works were in use for the supply of their customers but 
the indirectly productive works were largely in excess of the 
then existing requirements, having been constructed for an in- 
creased supply m future years The Court of Appeal held that 
the whole of the works being used for the purpose of distribut 
mg water as a source of profit, the whole of the capital 
expenditure must be taken into account, and not merely so 
much as would have sufficed to provide the existing supply ; 
and that the deduction to be made in respect of the rates which 
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the hypothetical ter&nt would have to pay is the amount of 
rates that would be payable on the sum at which the works 
ought -c be assessed and not necessarily the rates based on 
the existing valuation list Lord Esher, M R, said 

There might be works of the undertaking which had not become 
part of the actual system, as for instance, a reservoir or a second 
lot of engine 51 not yet used at all, but constructed with the view 
of becoming part ol the works m the future Such would be no 
part of the existing system of works, but would be intended for 
another system and would, of course, be rejected m making the 
calculation But that is not the case, for here every part of tne 
wnrk\ i s in actual use, though they are too laige foi the supply of 
uatei at present required Therefore all the works w T hich are 
now m u c e a r e to be taken into account and not such only of 
the works as aie necessary for the present supply” 

As to the question whether a deduction is to be made in 
respect only of the actual rates payable. Lord Esher said 

A tenant from >ear to year is not a tenant for one, two, 
three, or lour yeais, but he l* to be considered as a tenant capable 
of enjovng the property for an indefinite time having a tenancy 
which it is expected wall continue for more than a year, but which 
is liable to be put an end to by notice Therefore with regard to 
the rate**, m comparing the two tenants, m order to see what pan 
of the whole property ought to be taken as within a particular 
parish, you get at the annual value of the whole as a whole m order 
to get the fii figure and ihcn you make certain deductions 
m order to get at the rateable value of the whole One of these 
deductions is the rates that the hypothetical tenant would have to 
pay This is a« lmagmaiy as all the rest, and such tenant is not 
bound by the valuation list which binds the existing tenants 
though probably it would be looked to and its figure adopted There- 
fore m answer to the second question which is whether a deduction 
is to be made in respect only of the actual rates payable, I say no, 
but the deduction is to be of the rates which would, as far as can 
be seen be payable m respect of the works 

Ryde points out that the case above quoted was confirmed 
(as to the first point) m Mayor etc of Liverpool v Llanfylhn 
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Union (1898) 78, L T 835— -see (1899JT 2 Q B 14, which 
related to the Vyrnwy reservoir. At the date of the rate, the 
reservoir was completely constructed, and was capable of sup- 
pjymg more water than was or could be actually used (VII 
Edn, P. 432). He adds that “the Court of Appeal apparently 
were of opimon that it was perfectly legitimate to make an 
allowance for the excess of expenditure beyond existing require- 
ments, either by writing something off the capital outlay (as 
was done by both parties to the appeal), or by reducing the 
rates of interest to a low figure as was done m R v South 
Staffordshire Water Works , but they held that the question 
q£.the amount of allowance to be made was a question of fact 
for the Sessions ” (VII Edn , p 432 ) 

Where the undertaking is carried on by a local authority , 
the gross receipts include the actual payments for water or 
gas and any water rates received In Metropolitan Water 
Board v St Marylebone [(1923) IK B 86 , 20 L ,G R. 
832J the principle was laid down that the power of obtaining 
money by means of a rate, m order to meet a deficiency, is to 
be taken into account in calculating the rateable value 

The case of Mayor , etc of Worcester v Droitwich Assess- 
ment Committee (1872), 2 Ex D 49 decided that m rating 
waterworks occupied by a local authority, who were restrict- 
ecfby statute from charging more than sufficient to enable them 
to maintain the waterworks, the local authority could be as- 
sessed only with reference to the profit actually earned . The 
Corporation of Worcester contended that the provisions of the 
Public Health Act, 1848, contained the only authority for them 
to charge a water-rate on consumers of water, and that such a 
rate only was authorised by that Act as might reasonably be 
expected to defray the expenses incident to the water supply ; 
and that the Corporation were only rateable at the rent which 
a tenant would give for the land, if subject to the same restric- 
tions as those under which the Corporation held it, and not 
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at the rent which a •tenant entirely unfettered might give The 
Assessment Committee contended ( inter aha) that the net 
annual value should be based upon the amount which a tenant 
would give with liberty to raise the price of water as he might 
think proper, so far as not restricted by law, and that thefre 
were no restrictions by law m the present case The Court of 
Appeal (affirming the decision of the Queen’s Bench Division) 
held that the effect of Ss 93 and 94 of the Public Health Act, 
1848, was that the Corporation could not levy by means of a 
water rate a larger sum than that which was estimated to be 
required for the maintenance « of their water works, and that 
the net annual value was limited by this restriction The 
judgment m Mayor, etc of Worcester v Droitwich Assessment 
Committee affirmed the decision in Mayor , etc of Liver- 
pool v Wavertree (1875), 2 Ex D 55n, which related to the 
waterworks belonging to the Liverpool Corporation, and m 
which Blackburn, J , said * 

The whole question turns on the rule given by the Parochial 
Assessments Act, 1836, which says the occupier is rateable at what 
a tenant from year to year will give as rent, who takes the land 
subject to the same restrictions as those under which the appellants 
hold it Now the tenant would only give such a rent as the restrictions 
imposed by statute would enable him to earn , and the rateable 
value is to be based upon that rent ” (Ryde, VII Edn , pp 440-442) 

# 

Where a public undertaking is m rateable occupation of 
hereditaments m several parishes, forming parts of one organic 
whole, the proper basis of assessment is to ascertain the rate- 
able value of the entire undertaking on the basis of the revenue 
account and to apportion it, ie, distribute the rateable value 
of the undertaking as a whole among the various parishes 
mto which the undertaking extends This is effected (as 
appears from Kingston Union v Metropolitan Water Booi d 
(1926) A C 331, at P 329) by dividing the hereditaments m 
each parish into indirectly productive assets (such as intakes, 
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filter beds, reservoirs, pumping stations and carrying or pump- 
ing mams) and directly productive assets (such as the service 
pipes which actually carried the water to the consumers), and 
by allowing to the parish a percentage on the structural cost 
(or contractor’s value) of property of the former class con- 
tamed m the parish, and a proportion of the remainder of 
the rateable value of the entire concern, such proportion being 
based on the water revenue arising m the parish Bankes, L J , 
said 

“ Assessment on the profits basis is an obvious way of arriving at 
the fund which has to be apportioned and on principle, m my opinion, 
the only way m which it can be arrived at, because it is only by 
proceeding on tha ; t basis that m practice the fund can be ascertained 
which has afterwards to be apportioned and the necessary protec- 
tion to the occupier can be afforded If the present appellants are 
at liberty to select the basis which suits them best, other rating 
authorities through whose areas the works of the Water Board pass 
must have the same right Such a result must end in chaos and 
render the adoption of any uniform system impossible ” 

The present legal position has a purely historical explana- 
tion. The profits basis was applied to water undertakings at 
a time (the first half of last century, cf R v Mile End Old 
Town (1847) ID Q B 208) when they were carried on largely 
by water companies working for profit The rule that regaid 
munt be had to statutory restrictions on profits was added when 
local authorities providing undertakings generally needed to 
make substantial contnbutions to sinking funds m connection 
therewith and so to provide rateable profits (Worcester v 
Droitwich (1876) 2 Es D 49) And this principle was applied 
to yield a ml assessment [Peterborough v Stamford (1883) 31 
W R. 949] before the general rule was established that dccu- 
pation to be rateable must be of value but need not be profitable 
(R v. London School Board (1886) 17 Q B D 738, C A , 
London C C v Enth (1893) A C. 562 H L ) To a great 
extent, therefore, this ruling, if approved, would be attri- 
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hutable to the sequ&ice m which the cases were determined, 
and the anomaly by comparison with sewers and other non- 
productive properties is. of course, well known iR. & I T 
Jany 7, 1939, p 2) 

The ordinary user of certain hereditaments, e g , lands 
forming the catchment area for a water 'works, requires them 
to be kept empty or left unentered for a time which user is 
the subject of rateable occupation even during periods of 
emptiness The meie enjoyment of an easement over lands 
does not itself constitute rateable occupation But a person 
may be the rateable occupiei although the rights granted to 
him are only m the nature of an easement, if he has exclusive 
possession of such particular rights , on which principle gas 
and water companies are lateable for their pipes The enjoy- 
ment of a license may be such as to confer rateable occupation 
4 A licence to use is a liberty to occupy ’ [R v Stevens (1865) 
12 L T 49] (Crew, X Edn , p 239) 

Occupation need not be exclusive but must be paramount 
Land may be occupied for the purpose of and m connection 
with the enjoyment of an easement m such a manner as to 
make the person so occupying rateable — though his occupation 
is exclusive only for certain purposes and though the owner 
of the soil had reserved to himself rights of possession sub- 
ordinate to the paramount light granted to the other [Holywell 
v Halkyn (1895) A C 117] A user of land m a certain way 
amounts to rateable occupation if he can prevent any other 
person from using it in the same way but not if the grantor 
leserves a right to a similar user \R v Jolifte (1787 - ) 2 T 
R 90] (Ibid, p 239) 

In India, as water works are owned and managed by Muni- 
cipalities, who are the local rating authorities, and the proper- 
ties vested m them and unlet are by statute exempt from rates 
the question of rating water works does not arise It is there- 
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fore not necessary to illustrate by example the valuation of 
such an undertaking 

Gas Works : — For the rating of gas works, it is necessary 
in the first place to divide the undertaking into (1) directly 
productive, and (2) indirectly productive parts The live 
mams or distributing pipes conveying gas to the consumer and 
consumer’s service pipes are directly productive parts, while 
the dead or larger mams and the plant for generating gas, 
namely, engines, boilers, retorts, purifiers, gas-holders and 
offices, sheds, etc. are considered as indirectly productive parts 
The latter part is valued separately on the contractor’s theory 
a»d its net annual value is deducted from the net annual value 
of the whole The result is the net annual value of the direct- 
ly productive part of the entire undertaking 

The following explanations of technical terms and descrip- 
tions have been taken from R v Lee f (1866) 1 Q B 241] — 

Retorts are the instruments m which the coals aie carbonised 
and the gas produced , they consist not only of the circular pieces 
of clay to which the heat is applied but also the arches which con- 
tain them, the pipes which permit the gas to ascend from them, the 
iron faces of them and the pipes over the arches which convey the 
gas from them through the purifiers to the tanks, where it is received 
by the gas-holdeis All the parts which are above the floor level 
are^ included m the term 'retorts’, and the whole of these parts are 
distinct and severable from the foundation or basement floor, and 
are not attached to it by moitar or cement but are packed with 
fire-clay which hardens by the action of heat and holds them in 
their place The parts of the retorts above the floor level are very 
perishable , by the wear and tear caused by the action of heat and 
other processes of the manufacture of gas, they are soon rendered 
useless and are required to be leneved every two years They are 
therefore so constructed as to be removeable without difficulty and 
without any injury to the basement on which they rest 

Purifiers are massive iron vessels standing on a brick base but 
not fixed thereto They are, however, connected on the one side 
with the pipes passing through the soil from the retorts m which 
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the gas is? produced, by screwed bolts fastened into the plates of the 
purifier , and on the other with mam pipes, similarly attached, pass- 
ing through the soil to the tanks and gas-holders where the gas is 
stored for use The purifiers may be desenbed as groups of hollow 
cylinders or columns of iron, perpendicularly set up parallel to each 
other on the brick base, closed at the top by moveable lids, retained 
m their place by their own weight, and rendered gas-tight only by 
means of their edges resting m a water lute or circular channel con- 
taining water and running round the top of the cylinder. The gas 
passes from the retorts through the purifiers to the tanks and gas- 
holders, and m its passage is purified by chemical process 

The steam engines are used for driving the machinery, pumps, 
etc , and are fastened by screw-bolts to a stone-base fixed m the soiL 
By unscrewing the bolts the engines can be detached 

The boilers are set m brick work which is fixed m the soil 

The gas-holden are hollow vessels of plate iron, cylindrical in 
form, open at the bottom but roofed m with the same material, 
which are used for storing the gas until lequired for consumption. 
They are not fixed in any way but are so placed that, as they fill 
with or aie emptied of the gas, they rise or fall m circular tanks 
excavated beneath the surface of the soil, into which the gas passes 
through the purifiers from the retorts, around the edges of these tanks 
are placed iron columns The gas-holders are fitted m their upper 
rim or edge with wheels which mn on the columns and guide the 
gas-holder m its ascent In some cases chains also are attached to 
the gas-holder and pass over the top of the columns To the other 
end of these chaim can be attached weights, by which the weight 
and pressure of the gas-holder can be at pleasure regulated ?t is 
usual and necessary at times to take down the gas-holders for 
repairs or other purposes, and they are easily taken down without 
injury to the foundations or anv part of the structure Under the 
word “ utensils ” are included purifiers, steam-engines, boilers and 
the moveable parts of gas-holders 

The case referred to above (R v Lee) is important It 
came before the Queen’s Bench on appeal from the Sessions 
who had allowed a deduction for interest, etc , on the value of 
meters, retorts, fixtures, and utensils a- tenant would have to 
provide, including massive iron purifiers on brick-bases to which 
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they were connected by pipes only, engines bolted to stone 
foundations, boilers set m brick-work, and the part of the gas- 
holders which rose and fell Lord Cockburn, C J , m delivering 
judgment, said 

a 

I entirely agree that we must look, not at the position of the 
actual tenant, as to whether he has to pay so much additional 
money down for the machinery and fixtures, which are necessary 
for the working of the concern, but we must look to see what, as the 
whole concern stands, would be the rent that an imaginary tenant 
would give for the thing as a whole, excluding, of course, from con- 
sideration whatever would he mere chattels and therefoie not pass 
under demise from the actual to the imaginary tenant We think 
the counsel who have last addressed us have failed altogether to 
shew that the meters are anything more than common chattels 
With regard to other things, it is plain that they fall under one of 
two classes of articles, which are properly to he taken into account 
as enhancing the value of the building In the first place the 
retorts are so permanently attached and annexed to the freehold as 
to become part of it and they must be taken therefore not as remove- 
able fixtures at all, but as fixtures so connected with the freehold 
as to become part and parcel of it and therefoie rateable as the 
entire freehold would be The other items seem to me, one and 
all, to fall under the principle of the decided cases R V Southamp - 
tom Dock Co [(1851) 14 Q B 587] and R v The North Stafford- 
shire Rail Co [(I860) 30 L J M C 68] In the latter case the 
Court, m a considered judgment, laid down this rule that where 
thirds winch though capable of being removed are yet so far attach- 
ed as that it is intended that they stiould remain permanently con- 
nected with the purposes of the undertaking, as the railway or the 
premises connected with it, and to remain [ permanent appendages to 
it as essential to its working , these must be taken to be things 
increasing the rateable value of the land, and m respect of which 
the company are not entitled to have a deduction made No one 
can doubt here that the purifiers and gas-holders are pm t and parcel 
of the works , which are absolutely necessary for the manufacture of 
gas, which is the purpose of the undertaking, and that it was intended 
that they should remain permanently connected wUh the premises 
If the company proposed to abandon their undertaking and to lei 
their ‘premises, the gas works, which the lessee would propose to take 
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and to pay rent for, liould not be stripped of purifiers, retorts and 
gas-holders There is another rule which is applicable here, that m 
Walmseley v Milne [(1859) 29 L J C P 97] There the owner 
of land mortgaged it and afterwards erected buildings upon it for 
the more convenient use of the premises m the business of an inn- 
keeper, brewer and bath proprietor He affixed a steam engine and 
boiler, a hay-cutter, a malt-mill or corn crusher and a pair of 
grinding stones The lower grinding stone was fixed on to the floor 
of part of the premises, by means of a frame screwed to it, the upper 
one being fixed m the usual way, and the steam engine and other 
articles, except the boiler, were fastened by means of bolts and 
nuts to the walls or the floors for the purpose of steadying them, 
but were all capable of being removed without injury either to them- 
selves or to the premises The Court said ‘ When the mortgagor 
(who was the real owner of the inheritance) after the date of ffie 
mortgage annexed the fixtures in question for a permanent purpose 
and for the better enjoyment of his estate , he thereby made them 
part of the freehold (which had been vested by the mortgage 
deed m the mortgagee) and consequently the plaintiffs who were the 
assignees of the mortgagor cannot maintain the present action ’ So 
here we cannot doubt, as a matter of fact, that when these purifiers 
and gas-holders and the steam engine and boiler, which are absolute- 
ly essential to the working of the manufactory, were erected, it was 
with the view of their remaining permanently there for the benefit 
of the inheritance , and that the Sessions were wrong m allowing 
deductions m respect of them These deductions must be disallowed 
and the rate pro tanto increased ” Lush J , said “ What is the 
rateable subject which is comprised within the premises % to 
be rated here ? Now, I apprehend that the premises to be 
rated are to be taken as they are, with all fittings and appliances 
by which the owner has adapted them to particular use and which 
would pass as part of the premises if they were demised to a tenant 
Wherever such fittings and appliances have become so far a 
part of the premises as to pass by a demise of these premises, they 
form a part of the rateable subject of the inheritance for the pur- 
pose of rating When we have to apply this test to any particular 
state of circumstances, the question is not what a tenant might 
remove, not what might be taken m execution under a writ against 
the owner, but what as between the landlord and tenant would 
pass as part of the premises Without the retorts, punfiers, steam 
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engines and gas-holders, the piemises would* be worthless for the 
purpose for which they were erected and could not be used as a gas 
factory I entirely agree m the opinion that with the exception 
of the meters, all the rest of the enumerated articles are rateable 
and that no deduction m respect of them ought to be allowed ” 

The judgment in this case is considered to be perhaps “ the 
most important decision on the vexed question of “tenant’s 
capital ” (Faraday) 

The various items comprising the valuation of a whole 
concern and the directly productive part of it may be explained 
as follows — 

Capital and Revenue Expenditure — Some indication as 
to- the principle to be applied for the purpose of determining 
what is a capital and what is a revenue expenditure is to be 
found m the authorities This is not merely a matter of book- 
keeping and accounts To say that the nature of the expen- 
diture depends on the proper account, whether capital or re- 
venue, to which it is to be debited as a matter of proper ac- 
countancy, merely begs the question 

Reference may usefully be made for this purpose to the 
dicta of Lord Dunedin m V allambrosa Rubber Co v Faimer 
01910) 5 T C 529 He stated there that “it was not a bad 
criterion of what is capital expcndituie — as against what is 
income expenditure — to say that capital expenditure is a thing 
that is going to be spent once for all, and income expenditure 
is a thing that is going to recur every year ” Again, m Bntish 
Insulated and Helsby Cables v AtheiLon (1925) 10 T C 
19*2, Lord Cave said . “ When an expenditure is made not only 
once and for all, but with a view to bringing into existence an 
asset or an advantage for the enduring of a trade, I think that 
is very good reason, in the absence of special circumstances 
leading to an opposite conclusion, for treating such an expen- 
diture as properly attributable, not to revenue, but to capital ” 

Gross Receipts . All income earned by virtue of the occupa- 
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tion of the hereditament will be taken into account but receipts 
other than these will be excluded from the valuation. In ad- 
dition to the receipts fiom the sale of gas, the gross receipts 
include those from the rental of meters and of stoves 

• 

Working Expenses . All expenses not directly incurred by 
the earning of the receipts will be excluded from the valuation, 
as also expenses incurred which are, under the profits basis of 
assessment, the liability of the hypothetical landloid Work- 
ing expenses are giouped under three classes ( 1 ) Manufacture 
of gas they include the cost of coal and of purifying matenals, 
with the labour and cartage connected with them. After gas 
is extracted from the coal, the residue can be sold as coke, 
breese, tar, ashes, etc These are known as residual products 
and are an additional source ot revenue to the company. The 
i amount received for them is deducted from the total amount 
paid jor coal, instead of being included under the gross receipts; 
thus the net cost of the coal is arrived at It is necessary also 
to provide for an extra stock of coal, as a prudent tenant would 
have to keep on hand a certain quantity of coal against emer- 
gencies, such as strikes, a temporary rise m the price of coal, 
etc , four to six weeks’ consumption would suffice “A con- 
siderable set-off is generally made, against the amount required 
to provide a stock of coal or against the total of working 
capital, in the receipts, during the period for which the stock 
is provided, from the sale of coke and other residual products ” 
(Ryde, VII Edn, p 422) (n) Distribution of gas . The 

expenses consist of wages m connection with the distribution, 
and of the cost of repairing and renewing meters, tools, etc (m) 
Management The expenses under this head include the direc- 
tors’ and auditors’ fees, the secretary’s salary, collectors’ com- 
mission and wages of staff (clerks etc ), printing and stationeiy 
and incidentals 

Tenant s Capital If gas works were taken at a rent, 



590 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

the tenant would require a certain amount oi working capital 
To determine this capital, the method to be followed is first to 
find out what constitutes the free-hold and what portions of 
the undertaking belong properly to the hypothetical landlord 
and are included m the rent paid , as regards a machine, whe- 
ther it so belongs to the free-hold as to constitute a part of it 
The remainder will be the hypothetical tenant’s working capital 
required to carry on the undertaking all the necessary stock- 
in-trade, coal, repairing machinery and tools, chattels, rolling 
stock, steam tugs and loose machinery necessary for carrying 
on the business These include the meters which, accordmg to 
Cragg, should last twenty years , meters are chattels and would 
not be supplied by the landlord They belong to the tenant 
(company) and though connected with the service pipes and 
thereby with the company’s mams, they are not placed on any 
property occupied by the company, but on the consumers’ pre- 
mises and are never intended to be for the benefit of the pre- 
mises to which they are attached In the course of argument 
mi? V Lee, it was “ endeavoured to show that a meter occu- 
pies part of the space of a house and therefore the company, 
by means of the meter, occupied part of the house. But al- 
though the meter is firmly fixed to the house, and steadied by 
being fixed, it does not make the company the occupier of any 
part of the house any more than Mr Broadwood can be said 
to occupy houses by means of pianos which are hired from him ” 
(Blackburn, J ) The landlord would provide the land, build- 
ings, retorts, purifiers, steam engines for driving the machinery 
fixed by screw-bolts, boilers, gas-holders, shears, iron vessels 
for storage, and trade fixtures such as pumps and exhausters, 
all of which are valued as enhancing the value of the free-hold 
and therefore considered to belong to the free-hold As al- 
ready stated m a previous Chapter, the present actual or depre- 
ciated value of all tools, plant, etc , provided by the tenant, and 
not the original or prime cost, is to be taken as the basis of 
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calculation [R v % Korth Staff oidshire Rad Co (1860j 30 
L J M C 68] 

The hypothetical tenant must also provide suificient 
capital to carry on the business until he receives 
enougn money from the business to meet the current 
working expenses including ( inter aha) the rates The 
allowance for working expenses is largely governed by 
the length of credit allowed to the consumers If the rates 
be collected m advance, a comparatively small proportion of 
the working expenses would be sufficient to cover the occupier’s 
expenditure out of capital, because the sums received m ad- 
vance from the consumers will be available for current chaiges, 
but wnen a company allows three or six months’ credit, a suffi- 
cient proportion must be allowed to cover the sum the occupier 
will have to pay out ot capital before he is m a position to 
make such payments out of revenue If the rates are collected 
three months m an ear, five months’ or five-twelfths of the 
working expenses is usually considered a fair proportion to 
take because m addition to the credit allowed to the consu- 
mers, a further period is necessary for collecting the money 
In the case of very small undertakings, it is occasionally neces- 
sary to somewhat exceed the amount of the tenant’s capital 
arrived at as above 

“ In the case of Gas undertakings, for many years, and in 
the case of Electricity undertakings more recently, the sale of 
gas or electricity has been encouraged by the development of 
a hiring or hire-purchase business, and by other means such 
as the provision of free or assisted wiring or plumbing In 
Ipsojich Gas Co v Ipswich Union (1907), 2 Konstam, 699, 
the company let out stoves for -which a separate payment was 
made, and also supplied burners and other fittings to those 
customers who had pre-payment meters, payment being made 
for them by means of an increased price paid for the gas It 
was admitted that both ordinary and pre-payment meters 
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should be included m the tenant’s capitals but the propriety of 
including the stoves, burners and fittings was disputed The 
Recorder held that they should be included and the High Court 
held that, (assuming the question to be one of law), he was 
mght m so doing Since that case, it is believed that it has 
been invariably the practice to include in the tenant’s capital, 
whether they be installed m customers’ premises, or kept m 
stock, meters of all kinds and all cookers or other apparatus 
on hire Nor is it generally disputed that stocks of such arti- 
cles kept for sale outright, or on hire-purchase agreements, 
ought similarly to be included Some difficulty has, however, 
arisen with regard to such articles when sold on hire-purchase 
terms . they are no longer m the possession or ownership of 
the company which has merely a debt due to it from the pur- 
chaser, coupled with a right to resume ownership m the case 
of default It might be said that a new tenant would no more 
buy debts of this class fiom the out-going tenant than the 
debts outstanding for the supply of gas or electricity, but it is 
believed that the present practice is to value these debts and to 
include the amount in the tenant’s capital The practice may 
be justified on the ground that the convenience to the tenant 
of control amounts almost to necessity (Further, the tenant 
can collect the cost by instalments much more cheaply than 
any independent contractor) Similarly, where the wiring or 
piping of consumers’ premises has been carried out on terms 
providing for payment by instalments, these debts are also 
valued and included In all such problems, differences of opi- 
nion may arise as to the amount which the m-coming tenant 
would be prepared to pay for an assignment of the debts” 
(Ryde, VII Edn., pp 421-423) 

In calculating the tenant’s share m a public utility under- 
taking, the three elements of interest, trade profit and risk 
must each be given their fair share , and the method adopted 
must aim at ensuring that the rent fixed does not involve rat- 
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ing the profits earned by the hypothetical tenant’s chattels and 
stock-in-trade [Per Loid Hailsham, Railway Assessment Au- 
thority v Southern Rail Co (1936) A C at P 81 J 

The tenant’s share is invariably estimated by taking some 
peicentage either ( 1 ) on the amount or the tenant’s capital, 
or (2) on the gross leceiprs Both methods are but means to 
an end, namely, tne proper answer to the question—' w hat 
allowance for tenant’s profits would be sufficient to induce the 
hypothetical tenant to take the hereditament at the supposed 
rent 15 The tenant’s capital required m a gas undo taking has 
always been considerable, and opinion for many years past 
has been universal that a percentage on that capital was £he 
right answer In ivalct undertakings , on the other hand the 
amount of the tenant’s capital has generally, but not always, 
been found to be so small in i elation to the size of the under- 
taking, that no ordinary percentage applied to it would pro- 
duce a sum sufficiently large to induce the tenant to become 
liable for the rent It has therefore been customary to calcu- 
late the tenant’s share of a water undertaking by applying a 
percentage to the gross receipts Electrical undertakings have 
in the past generally been regarded as more analogous m this 
respect to water than to gas undertakings , but the vast expan- 
sion in the hire and hire-purchase business of such undertakings 
m recent years has m many cases altered the position, and 
there is now no settled practice” (Ibid, pp 423-425) 

“It is submitted that in most cases, the problem should 
be solved by applying both methods normally, that is, by 
applying to the tenant’s capital and to the gross receipts the 
percentages that might reasonably be allowed on the practice 
of the past, and allowing to the tenant the higher of the sums 
so produced It is unreasonable to suppose that any tenant 
would embark on the venture unless he was at least assured of 
a fair return on his capital The percentage to be applied in 
38 
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a particular case upon either method ha£ always been a fre- 
quent cause of dispute In the Chapter on Railways, the ques- 
tion has been discussed m relation to railways, to illustrate the 
percentages applied to railways, with the observations made 
by Lord Hailsham m the Southern Railway Case (1936), A 
C 266, upon general principles Where a percentage is applied 
to tenant’s capital, three factors have to be taken into account, 
interest on capital, profit and risks ( Railway Assessment Au- 
thority v Southern Rail Co (1935), 6 De-Rating and Rating 
Appeals, 173, Per Sir Francis BunnelJ Before the war of 
1914-18, the commonest rule at London Quarter Sessions was 
to^take 5 per cent interest, 10 per cent for trade profits and 
2\ per cent for risks , but the rule was regarded as subject to 
reconsideration [Ryde’s Rating Appeals, 1891-93, 214 , see 
also South Metropolitan Gas Co v Woolwich Union (1907), 
Konstam, 48J In recent years, the commonest xule has pro- 
bably been to allow 15 per cent for large companies, and 
rather more for smaller concerns In a recent case [London 
and Home Counties Joint Electricity Authority v Surrey and 
Middlesex C V C {unreported)], Sir Walter Monckton, 
K C , as arbitrator, allowed 14 per cent to an electricity under- 
taking It is interesting to note that at much title same time, 
the Hertfordshire Quarter Sessions allowed 10 per cent upon 
gress receipts to a smaller electricity undertaking [ Wehvyn 
Garden City Electricity Co v Barnet Assessment Committee 
(1938), 29* R .and I. T 88] ; and where this method has been 
applied to electricity undertakings, this has been the most 
usual percentage In the case of water undertakings, the per- 
centage applied to the gross receipts has been much more 
variable In the case of very large concerns, it has been as low 
as seven per cent, but it is generally acknowledged that the 
smaller the undertaking the higher the percentage that should 
be allmed Probably, the commonest percentage has been ten, 
but whatever the nature of the undertaking, the size of the gross 
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receipts is a relevant factor m determining the percentage” 
Ibid,pp 423-425). 

Interest on the value of the tenant’s property is an allow- 
able deduction, but interest on the value of the landlord’s pro- 
perty is not The purpose of the valuation is to ascertain tlfe 
landlord’s portion, that is, the net rent This is done by de- 
ducting from the gross receipts everything except rent 

Repairs and Maintenance and Renewals The published 
accounts do not always accurately distinguish between repairs 
and renewals , but the distinction is impoitant Buckley, L 
said m Lurcott v Wakeley (1911) IK B 905 . “ k Repair’ and 
‘ renew ’ are not words expressive of a clear contrast Repair 
always involves renewal, renewal of a part, of a subordir&te 
part A skylight leaks, repair is effected by taking out the 
putties and putting m new ones Repair is restoration by 
renewals or replacements of subsidiary parts of a whole Re- 
newal, as distinguished from repair, is reconstruction of the en- 
tirety, not necessarily the whole, but substantially the 
whole ” ‘ Repair is work necessitated by accident , and 
not the result of natural decay, i e , the part needing repair 
ivas rendered inefficient or destroyed before it was worn out . 
A renewal is the replacing of a part of the works wornl out by 
naturat decay The amount expended upon repairs is deducted 
from receipts as necessary disbursement to be made from lyne 
to time as occasion requires, but the deduction for renewals is 
not required for the discharge of a present outlay but is neces- 
sary to provide a fund for replacing the destructive parts of the 
works when such parts become exhausted from decay The 
fund should therefoie accumulate at a rate corresponding with 
the rate of depreciation of the buildings, plant, etc, to be re- 
placed m due course The “life” of buildings, mam pipes, 
or fixed plant, or the period they will fulfil their functions, 
can from experience be calculated with a reasonable degree of 
accuracy In the case of substantial structures, e g , reservoirs 
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or buildings, the depression is so gradual as to be almost im- 
perceptible Thererore the allowance for their renewal will be 
small, commonly not more than one per cent on capital outlay 
The life of mam pipes will probably from a variety of causes 
be less than one-halt tnat of buildings, and that of fixed plant 
much shorter still Consequently, the allowance 101 renewals 
is correspondingly larger The life of structuies and macnmeiy 
is greatly prolonged if repairs are effected promptly and effi- 
ciently , therefoie when an adequate sum is regularly (not 
spasmodically ; spent on lepairs, so that both buildings and 
plant are maintained m good condition, the depreciation will 
be less rapid and the’ time of renewal will be defen ed (Cragg) 
In Maigrett v Lowestojt Watei and Gas Co (1935), a 
new reservoir of a modern built-in type replaced an old reser- 
voir of an open type which was not woith repair The new 
reservoir was erected on a different site some distance away 
from the site of the old reservoir No wear and tear allowance 
had been granted at any material time in respect of the old 
reservoir The company contended that all, or some part of, 
the expenditure in respect of the new reservoir constituted 
revenue expenditure which accordingly was deductible m the 
ascertainment of the taxable piofits The mam basis of this 
contention was that the new reservoir was, in part at least, in 
thfc nature of a renewal by way of repair, so as to entitle the 
company to the appropriate deduction It was held that the 
whole of the expenditure on the new reservoir was of a capital 
nature and accordingly not deductible The decision shows 
clearly that it is not possible m law to dissect a capital sum 
spent on a new asset and to say that the amount which would 
have been spent m repairing the old asset can notionally be 
treated as being a sum expended for repairs (R & I T July 20, 
1935, pp 33-34) 
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t 

Example Valuation of a Gas Company's undertaking — - 

(Cragg) . 


Receipts 


By sale of gas to private con- 
sumers 

„ „ „ to public 

lighting 

„ rents of meters and stoves, 
„ sale of residual products, 
coke, less labour and cart- 
age 

„ Breese, do , do , 

„ Tar do, do, 

„ Sulphate of ammonia do, 

By transfer fees 


„ interest and discount 
Less bad debts 

Gross Receipts 


£56,041-10-0 
£5,075- 6-0 

£61,116-16-0 

£4,116- 8-0 


£11,681- 5-0 
£641-17-6 
£2,193- 4-0 
£5,013-10-6 

— £19,529-17-0 

£824-150 


£85,587-160 
£150- GO 


£85,437-^60 


Expenditure 
Working Expenses * 


Mmufoctwe of Gas 

To coals, including dues, 
carnage, labour and other 
expenses 


£35,561- OO 
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„ purifying materials, oil, r 


water and sundries on 
works 

1,067- 4r0 


„ salaries of Engineer and 
f other officers at works 

1,180- 0-0 


„ wages and gratuities at 
works 

9,860- 0-0 


„ repairs and maintenance 
of tenant's plant, tools, 
etc., at works, labour and 
materials 

1,056-10-0 


Less old materials sold 

£48,724-14-0 
36- 5-0 

£48,688- 9-0 

Distribution o } Gas 

To salaries of Chief Inspec- 
tor, assistants and clerks 

996- 0-0 


„ repairs and maintenance 
of meters, tools, etc, la- 
bour and materials 

1,065- 0-0 

£2,061- 0-0 



To labour and materials, 
lighting and repairing 
public lamps 


£1,082- 0-0 

„ rents 


90- 0-0 

„ rates and taxes at 6s m 
the £ on £13,531-11-0 


4,059- 6-0 


£55,980-15-0 
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Management 


f 

To directors’ allowances 
„ salaries of Secretary, Ac- 

£1000- 0-0 


countant and clerk 

850- 0-0 


„ salaries of collectors 

600- 0-0 

• 

„ stationery and printing 
„ general establishment 

175-10-0 


charges and incidentals 

56-10-0 


„ auditors’ charges 

„ law and Parliamentary 

75- 0-0 

2,757- 0-0 

charges 


150- 0-0 

„ interest on deposits 


60-10-0 

*> 

Total working expenses £58,948- 5-0 

Gross Receipts 


£85,437-16-0 

Working Expenses 

• 

58,948- 5-0 

Net Receipts 

Occupier's Share 

Five months’ working ex- 


£26,489-11-0 

penses, 5/12 of £58,948 

Six weeks’ reserve stock of 

£24,561-0-0 


coal, 6/12 of £25,561 

Office furniture, stores, tools, 
implements, and other 

4,103-0-0 

<* 

chattels 

Meters and stoves on hire 

3,400-0-0 


and m stock 

£10,650-0-0 


Residuals, etc , on hand 

150-0-0 


Cash at Bank 

1,450-0-0 



Amount of tenant’s capital £44,314-0-0 
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Interest 5 per cent r 

Trade profits 10 „ „ 

Risks, etc, 2J „ „ 

17-1 percent on £44,314 = 7,755- 0-4) 

( ' 
Gross value of the whole undertaking £18,734-114} 


Statutable Deductions 
Repairs and maintenance of 
works and plant— -laboui 
and materials 

Repairs and maintenance of 
mams — labour & materials 
Renewals — 1 per cent on ca- 
pital value of, say, £1,34,760 
Insurance, say 

Rateable Value of the whole 
undertaking 

Present value of lands, build- 
ings, fixed plant and non- 
productive plant, say 
£1,00,000 

Rateable value of live mams 
and pipes for apportionment 


£2,621-0-0 

£1,035-0-0 

1,347-0-0 

20040-0 

5,203- 0-0 

£13,531-11-0 

5,000- 0-0 

£8,531-11-0 


Then, suppose, the gross receipts m a parish to be £2,500; 
the apportionment of the rateable value of the pipes within 
such parish will be ascertained thus * 

Gross receipts from Rateable value of Receipts m Rateable value 
the whole concern mams and pipes parish of pipes in 

parish 


£85,437 


£8,531 


£2,500 


£249 
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Example of the apportionments of a Gas Company’s 
Undertaking * — 


Parish 

i Description of 

property 

Situation of 
property 

f 

Gross 

1 Value 

1 

j Rateable 

1 Value f 




£ 

£ 

A d) 

Land occupied by gas| 

Under the 

120 

90 


mams, pipes and ap-i 

streets and 




purtenances f 

roads 




Land occupied by gas 

Gas works 

3,153 1 

2,098 

j 

works, buildings, 

Road 

1 ! 
i 

• 


plants, and appurte-! 


1 | 



nances , 


1 


» (3) 

House and premises 

Near above 

248 

198 

B (1) 

Land occupied by gas 

Under the 

00 

O'i 

cr> 

650 


mams, pipes' and ap- 

streets and 




purtenances 

_____ 1 

roads 




“ The question whether a particular mam or pipe belongs 
to the directly or indirectly pioductive parts is a question of 
fact In practice, the distinction is usually based upon the 
diameter of the mam, and as this would depend upon the work- 
ing conditions of the company — the area to be supplied, dis- 
tance, and so on, — no standard measurement can be laid down 
as applicable to all circumstances” (Scholefield) The 
method frequently adopted, says Cragg, is to treat all 
mams having a diameter oi two feet and upwaids as “ dead” 
mams m the assessment of gas works m large towns But this 
criterion is by no means capable of general adoption If, for 
instance, a gas company found it desirable to erect their works 
on the outskirts of the town to be supplied, and the distance 
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between such works and the point of distribution formed part 
of a parish m which no receipts accrued, the mam conveymg 
the gas through this parish would be “ dead ” mam irrespec- 
tive of its diameter “ In dealing with gas mams, we usually 
find that what is known as the trunk mam passes through 
several parishes, and while it supplies those parishes it also 
conveys gas to supply the distribution pipes m the distant paits 
of the town or suburbs Mams existing under these conditions 
possess a dual character , they are ‘ live ’ mams as supplying 
the parish m which they are laid, and ‘ dead ’ mams, as sup- 
plying the parish or parishes beyond It is so difficult to draw 
a distinction between the two that, m the majority of towns, 
the rating authorities make no attempt at classification but 
simply assess all mams as 4 live ’ mams This is, of course, an 
easy way of dealing with the question and, although not quite 
fair to those parishes traversed by large mams, it is likely to 
remain vague until some method is evolved which is capable 
of general application ” 

Inf? V Sheffield United Gas Co ,[(1863) 32, LJMC 
169], the respondents (the rating authorities) had ascertained 
the net annual value of the whole of the company’s works, 
mams, pipes, etc, by deducting from the gross receipts the 
working expenses and a sum for tenant’s profits, tenant’s rates 
and taxes, and the average cost of repairs, renewals, and insur- 
ance of buildings, stations, plant and mams , the remamdei 
being put as the net annual value of the whole undei taking 
The company contended (in effect) that the buildings and 
fixed machinery at their stations should be valued as if em- 
ployed m a first class and lucrative manufactory m Sheffield, 
and by comparison with the rents given for other premises used 
for such manufactories , and that the land belonging to the 
company and occupied by mams and pipes should be valued 
by ascertaining the rents given for other lands in Sheffield 
used without buildings; and as to the mams and pipes under 
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the streets, that they should be valued by a similar method 
‘ only allowing an increased rental for the consideration that 
the company must necessarily obtain the particular locality 
and might therefore be forced by the owner of the land to pay 
an increased rent for iV The contentions on behalf of the 
company were aimed at excluding altogether from considera- 
tion the profits made by the company, whereas the valuation 
made by the respondents was based on those profits The 
Court held that the method adopted by the respondents was 
correct and that the (company’s) contention, that the 
gas works should be valued by comparison with the 
rents paid for other manufactories not used for or suitable for 
making gas, was m effect “ to rate land occupied m one mode? as 
if it were occupied m another , the modes (probably) produc- 
ing different rates of profit, and commanding different amounts 
of rent , than which nothing can be more unreasonable ” 
\[R v Evenst (1847) 10 Q B at p 2107] Further, the 
admission that the company might be forced to pay an * in- 
creased rent’ for their mams m the streets exposes the fallacy 
of the appellant’s contention For, m considering how much 
the 4 increased rent ’ is to be, it is obvious that the landlord 
and tenant would both look at the net profits which the occu- 
pier of the mams would be able to earn m other words, they 
would make some such calculation as that made by the re- 
spondents in arriving at the net annual value ( Ryde, VI E3n , 
pp 206-397). 

The decision in R v Sheffield United Gas Co . 
was specifically affirmed by the House of Lords m 
Kingston Union v Metropolitan Water Board [(1926) 
A C. 331] and the method of valuation applied m 
that case was described as having “ been followed m innumer- 
able assessments throughout the country and constantly ap- 
proved by the Courts and by this House ”, both as to gas 
works and water works, whether occupied by trading companies 
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or public bodies The history of the 4 profits basis 7 is stated 
and the metnod of its application descubed m the opinions 
delivered by the Lords , and it was held to have the genera} 
application just indicated, although its adoption was not, at any 
rate, as regards water works absolutely necessary m every case, 
1 but m order to justify 5 the adoption of another method, “ it 
would be necessary that the rating authority should be satisfied 
that there are special circumstances in the case sufficient to 
make it necessary for them to exclude the recognised formula 
of assessment, and to resort to some other principle, and m the 
case now under consideration no such circumstances are found 77 
(Pei Lord Cave, L C,), the point sull remains open for 
determination m some future case what circumstances would 
be sufficient to take the valuation of a water undertaking out 
of the operation of the general rule 77 (VII Ed pp 418-419) 
Limitation of Dividends Where the profits divisible 
among the shareholders of a gas company are limited accord- 
ing to the price at which gas, water or electricity has been sold, 
a very difficult question, says Ryde, arises, when the profits 
earned exceed the profits divisible, and part of those profits is 
therefore carried forward to the next year’s account as to 
whether the profits actually earned, or the profits available for 
dividends, are to be made the basis of calculation. For, to 
rate the occupier in iespect of profits which he cannot appro- 
priate is unjust , on the other hand, it is wrong to ignore the 
surplus profits which (though not divisible) at all events ren- 
der the divisible profits more secure In the convex se case, 
where the profits earned are less than the dividends, which are 
in part paid out of a reserve fund, the question arises whether 
the net annual value m each year must not be based on the 
profits earned m that year, and not on the accumulation of 
past years, (The question was argued but not decided m Gas 
Light <ani Coke Co v City of London Union, f jtyde’s Rat 
App (1891-1893 ) 2041 (VII Edn, p 409) 
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Works in excess of requirements . A not uncommon pre- 
caution for a gas company to take is to erect works beyond 
-present requirements m view of mci eased business in the 
future The question how far any excess is liable to be rated 
arose m R v. Staffordshire Water Works Company [ ( 188$) 
16 Q BJ already noticed above and the decision is equally 
applicable to undertakings of other kinds The works were 
greatly m excess of present requirements, but to* dimmish them 
the works would have to be altered and every part of them 
used for collecting and distributing the w r ater which was then 
being distributed In delivering judgment, Loid Esher, M R , 
said that all the works m use must be valued but that so far 
as the excess of the works over requirements was conceited , 
an allowance by way' of a decrease in the ordinary percentage 
upon the capital outlay should be made 

To obtain a sum which will represent the net annual value 
of the hereditament, certain deductions including an allowance 
for tenant’s profits are made from the gross receipts In 
Port of London Authonty v Or sett Union (1920), a question 
arose as to whether a deduction might be made m respect of 
tenant’s profits when the application of the profits of a public 
undertaking was restricted Under the Port of London Act, 
1908, the balance of receipts of the Port of London Authority 
is to be applicable to the benefit of the Port as the Port of 
London Authority might determine It was held that the 
appellants were not precluded from making a claim to an 
allowance for tenant’s profits, if on the facts they could esta- 
blish such a claim, and the Mersey Docks Case (1873) if it 
decided to the contrary was over-ruled (Scholefield, pp 189- 
195) 

Electric Tramways * Tramways came into “ general exist- 
ence ” a after the passing of the Tramways Act, 1870 , most 
modern tramways, however, are of a much later date , the last 
decade of the last century and the early years of the present 
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century were periods of prolific growth , *the facilities afford- 
ed by the Light Railways Act, 1896, contributed materially to 
this increase (E Witten Booth, III Edn , p 623) 

“ The trams occupy a portion of the soil , they are ex- 
clusively used by the tramway company for the purpose of 
tiamway, and that, I think, makes them occupiers of that 
portion of the soil I do not think they are the less occupiers 
because the public still have the right of passing over the sun 
face of their iron road The road as a tramway is m their ex- 
clusive use and used for their exclusive benefit , therefore, I 
agree m thinking they are occupiers and must be held to be 
rateable ” (Lush, J, in Pimlico Tramway Co v Greenwich ). 

A A tramway company has not, like a railway company, 
exclusive occupation of its line of way, though it has exclu- , 
sive occupation as to its user of its rails Tramway 
companies occupy land by their rails, as gas and 
water companies occupy it by their mam and pipes Where 
tram rails are laid on the public highway, the highway is 
vested m the local authority, and the public have the right of 
passage over the rails as part of the highway A tramway 
company has usually exclusive rights to lay rails on the high- 
way, and to use those rails m a particular way to the exclu- 
sion of all other persons In the words of Blackburn, J , m 
Piiphco Tramways Co v Greenwich [(1873) L R 9 Q B 91, 
the promoters are given by statute authority 

“ under certain conditions to lay down along a roadway a tram- 
way and to make it in such a way that along that tram- 
way there may be run a carriage with wheels having a flange going 
into a groove or space which keeps it upon the line , and the tram- 
way is laid down solely and entirely for the purpose of facilitating 
the use of such carnages, with these flanged wheels, along that 
portion of the ground over which the tramway is made They are 
occupiers of the land to the same extent and m the same manner 
as in the cases which are now perfectly well-established and of every 
day occurrence, where a gas company or a water works company lay 
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m the road their man* pipes By Section 34 of the Tramways Act , 
1870 , when the tramway is laid down, promoters may use on it 
carriages with flange wheels or wheels suitable only to run on the 
rail prescribed by such Act and subject to the provisions of special 
Acts and this Act, the promoters and their lessees shall have the 
‘"exclusive use of the tramways for carriages with flange wheels, 5r 
such other wheels statable only to run on the prescribed rail 

f 

“ The important points to be noticed m this case appear to be 
that the tramway company had (and exercised) a right to place 
and permanently keep m position a metal rail attached to the soil, 
and to keep a groove by the side of that rail free from obstructions, 
and further to use that rail and groove m a peculiar manner, to the 
exclusion of all other persons from that mode of user ” [Cf Wakefield 
and Distnct Light Raihvays V Wakefield Corporation (1907 ) 2 # KL 
B 256 * affirmed in H L A C (1908) 293] 

In the exercise of these rights conferred by statute, the 
tramway company has physical possession of land amounting 
to exclusive occupation and is therefore liable to be rated By 
the term “ exclusive ” is not meant “ that the interest may not 
be determined on ceitam terms and conditions, but merely 
that the person so occupying should have the right unattended 
by a simultaneous right of any other person m respect of the 
same subject-matter” [Lord Hatherley m Cory v Bristow , 
(1877) 2 App Cas ] The principles relating to the rating 
of water works and gas works apply to electrical undertakings. 
In the majority of electrical undertakings, there is a generating 
station which is connected with one or more distributing sta- 
tions by a mam supply cable which would be non-productive 
In all electrical undertakings there are sub-stations or trans- 
former stations which are indirectly productive of a kind to 
which there is no resemblance m either gas or water undertak- 
ings ” The electrical plant will include the engine for driving 
the dynamos, storage batteries, accumulators, and dynamos, 
besides sundry instruments The non-productive works will be 
taken upon the contractor’s principle and the cables and other 
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productive works upon the earnings principle as ascertained 
from the accounts showing the result of working The life of 
electrical plant depends upon its quality and upon the cai^_ 
subsequently taken to keep it m working order The electrical 
instruments being of a fragile character, depreciation is rapid 
From the distributing station, cables branch m all directions 
over the lighting area The initial cost of electnc lighting for 
a town depends entirely upon the extent of the lighting ie~ 
quired and also upon whether the area to be supplied Is con- 
gested or scattered, but this does not affect the principle of 
rating (Cragg) 

In Edinburgh Tiamways v Edinburgh (Lord Provost , 
etc) [(1894) A C at p. 475] Lord Watson said 

“ It is a mistake to suppose that valuation by rental is a pro- 
cess dissociated from the idea of profit On the contrary, it is 
simply one of several methods used lor the purpose of arriving at 
an estimate of the profits ansing horn the ownership of heritable 
estate It is not a satisfactory method m the case of a tram v ay 
line which has never been let, and has no competing line withm its 
district The questions whether a hypothetical tenant could be 
found, and what lent he might be reasonably expected to give if he 
were found, cannot be easily solved at all, except by estimating 
what amount of profit the line had yielded in the pa^t and was 
likely td yield ir> the future An intending lessee, whether real or 
hypothetical, would hesitate to pay a rent which was not ba«ed upon 
these data” 

In the case of electrical undertakings,, the gross teceipts 
are from the sale of current, lental of meters, etc , and the 
deductions are from the generation of electricity, which in- 
cludes coals and other fuel, oil, waste, water, engine room 
charges, proportion of salaries of management and staff, wa- 
ges, etc , -at generating and other stations The distribution ex- 
penses include a proportion of salaries of staff, wages, repans 
and renewals of apparatus on consumers’ premises, etc Mana- 
gement and general expenses include salaries and remuneration 
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of directors and staff, eg, secretary, clerks, collectors, etc., 
stationery and printing, and general expenses Tenant's capital 
-—would include meters and other appliances at consumers’ pre- 
mises, tools, furniture, and the working expenses of some few 
weeks m hand (Crew, X Edn, pp 250-251) * 

In connection with the division of repairs and renewals 
between the tenant and the landlord, it should be noted that 
Section 24 of the Rating and Valuation Act, 1925, does not 
apply to hereditaments valued by reference to the accounts, 
and, therefore, the law as laid down in Kirby v Hmslet Uni - 
. on AC (1906) A C 43 will still apply as to what plant and 
machinery forms part of the hereditament 

As regards a sinking fund, for renewals, the figures in*the 
Welwyn Garden City Electricity Company's case (1938) 29 
R & I T 88] were computed on the following bases * Build- 
ings, 80 years’ life ; machinery, 20 years , mams and services, 
40 years , and transformers, motors, etc , 20 years Messrs 
Ryde, Son and Browne also included meters, 15 years’ life ; 
and cookers and other apparatus, 10 years’ life Messrs J R 
Eve & Son allowed for these the actual expenditure , Messrs 
Ryde, Son & Browne based their calculations on the 3 per 
cent, tables, whilst Messrs J R Eve & Son adopted the 4J 
per cent tables 

In St James and Pall Mall Electric Light Co v Westmins- 
ter A, C (1933) 19 R & I T 228, it was decided that the 
annual contributions provided by the appellant company to 
certain statutory smking funds, which were to accumulate until 
they were sufficient to liquidate the value of the physical assets 
and certain capital expenditure of the company, had nothing 
to do with the expenses of earning the gross receipts or with 
repairs ; and that they were irrelevant to the calculation of 
rent on the profits basis (R. & I T 183, 1939, pp 183-184) 
Depots and Stations connected with Tramways . 

After ascertaining the net receipts of the tramway company, 
39 
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therQ must be deducted at some stage of tire calculations a sum 
to represent the net annual value of the depots and stations — 
including the generating station if it belongs to the tramway— 
company [See London United Tiamivays V Brentfoid Union 
(1907) 2 Konsiam, 410], where the tramway company have 
no generating station and have to pay for electrical energy, the 
sum paid must be treated as a workmg expense , this method 
appears to have been adopted in Melbourne Tramway Co v 
Mayor , etc , of Fitzroy [(1901) A C at pp 171, 172] — and 
the rates on their rateable value, m the same way as a similar 
deduction is made m respect of stations m valuing a line of 
railway ; for the net receipts are earned by the depots and 
stations together with the line, and if the depots and stations 
are separately rated and no deduction for them is made in 
valuing the line, the company will be to some extent rated twice 
over. The depots and stations of a tramway company are, 
however, sometimes held by them on lease. The rent paid 
under such a lease cannot form a deduction from the gross 
receipts in ascertaining the net annual value of the whole sys- 
tem including line, depots and stations , but if the rent has 
been recently fixed, it may sometimes be taken as the true 
value and may be deducted (togethei with the cost of the 
repairs borne by the tenant and the rates paid by him) from 
the^ value of the entire system m order to ascertain the net 
annual value of the line alone * for the deduction thus made 
for the rent is not a diminution of value, but merely an ap- 
portionment between the several parts of the system (Ryde, 
VII Edn , pp 536-537) 

A tramway company is entitled to a deduction from its 
gross receipts m respect of repairs which are essential to the 
maintenance and efficiency of the tramways [London Tram- 
ways v Lambeth (1874) 31 L J ] 

Example Valuation of an Electrical Company's Under- 
taking (Cragg);— 
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• Receipts 


f 

By sale of current by meter and by contract 


£2,496 

sale for public lighting 


890 

„ rental of meters on consumers’ premises 


24 

„ sale of lamps, etc 

. 

4 

„ transfer fees . . ... 


2 



£3,486 

Expenditure 

Works Costs — Generation of Electricity : 


• 

To fuel, including cartage, unloading etc 

£385 


„ oil, waste, water and Engine room stores 

20 


„ wages at station 

298 


„ repairs at station, including materials 

45 


— 


£748 

Distribution of Electricity 

To wages, etc 

25 


„ repairs to mains, meters, etc 

30 


— 


55 

To public wages m public lighting 

45 

* 

„ repairs, wages including materials 

45 


— 


90 

Management Charges. 

To salaries 

400 


„ stationery and printing 

25 


„ establishment charges and incidentals 

25 


„ law charges 

10 


,, directors’ fees 

50 


„ rents (acknowledgments) 

5 
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„ rates and taxes @ 7s 

in the pound 4>n 



£365. 


128 

643. 




r 



£1,536 

Gross receipts 



£3,486 

Working expenses 

• 


1,536 

Net receipts 

Occupier's Share, 

Five Months’ working 

expenses, 5/12 


£1,950 

of £1,536 

. 

£640 


Twp months’ fuel supply, 

2/12 of £385 

65 


Instruments and tools 


75 


Meters (300) 


1,500 


Stores on hand 


800 


Office furniture and fittings 

150 


Cash at Bank 


400 




£3,630 


Tenant’s Capital £3,630, @ 15f% 


£545 

Gross estimated rental 
Statutable deductions 
Renewals, buildings, 

£3,500 @ l'% 

35 

£1,405 


M mains. 

10,500 @ 21% 

210 


„ plant, 

16,000 @ 4% 

640 



£30,000 

£885 


„ Or say, 

£30,000 @ 3% 

900 


„ Insurance 


50 

950 

Rateable value of the whole undertaking 


£455 
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Advertisements jn tram cars In North Metropolitan Tram- 
ways Co v St Mary , Islington (1874), a question was raised 
whether a sum of £1,763 received for advertisements m the 
cars of the company should be brought into account, the com- 
pany contending that it was a mere profit of trade, not arising 
out of the rateable hereditament at all The Assessment Ses- 
sions rejected this contention, and the decision is clearly right. 
It is true that the advertisements are not affixed to the rateable 
hereditament but to the cars, which are chattels and belong to 
the hypothetical tenant But it is impossible to agree that the 
hypothetical tenant, m considering what rent he would pay, 
would ignore the fact that by taking the tram lines and putting 
cars thereon to be used by the public, he would be enabled to 
earn from advertisements a sum of £1,763 which the cars could 
never earn if they stood in a private yard Assuming that the 
receipts from the advertisements are profits of trade, and there- 
fore not rateable, still the profits of trade will affect the rent 
which will be paid for a hereditament if that hereditament af- 
fords peculiar advantages for carrying on the trade Whether 
the whole of the receipts from advertisements, without any de- 
duction whatever, should be brought into account is a ques- 
tion of fact to be dealt with by the Sessions (Ryde, VII Edn 
536) In R v Grand Junction Ry Co (1844) 4 Q B, Lord 
Denman said * 

m 

“ The rate is to be on the occupier m respect of the beneficial 
nature of his occupation, in estimating which as to amount or, to 
put it in other words, m ascertaining how much net rent such or 
such an occupation may be expected to command, parish officers are 
to consider, not drily and only what would legally pas's by a demise 
of it, but all the existing circumstances, whether permanent or tem- 
porary, wherever situated, however arising or secured, which would 
reasonably influence the parties to a negotiation for a tenancy, as to 
the amount of rent to be asked for or given 7 ' 

This statement of the principles of rating was affirmed in 
R v Great Western Railway Co (1846) 6 Q B 179 
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Occupation by local authorities ; The |upply of gas, water 
and electricity is often undertaken by local authorities In such 
cases water is supplied at a rate that leaves no profit, and it is 
often difficult to arrive at a rate that would be charged if it were 
an ordinary commercial undertaking. In any case, the assess- 
ment is on the rent the authority in possession would give if 
it had to take as a tenant A local authority may make lower 
chaiges than a company either voluntarily or under the compul- 
sion of a statute In the former case it may be said that the 
local authority do not dimmish the value of their pioperty and 
that they can no more claim a reduction of their assessment 
than the occupier of a house can claim such! reduction on the 
ground that he does not make full use of all the rooms But 
where the charges which the local authority can make are 
limited by statute, it is said that this is a restriction attaching 
to the property and that the hypothetical tenant must take it 
subject to such restrictions (Ryde) 

Telephone Companies : 

Telephone companies have, inter alia , a head office, or 
the Exchange, from which wires are erected to the residence or 
office of every subscriber, who is thus enabled to communicate 
with every other person connected with the Exchange For the 
puipose of this business the company have to erect overhead 
wires between their offices and the premises of their subscriber 
or customers ; such wires are carried overhead, supported and 
steadied sometimes by poles fixed m the ground, but more ge- 
nerally attached to the roofs, chimneys, or walls of the build- 
ings over which they pass In the case of a single wire, the 
attachment may be made by an iron spike driven into the 
building, or by a bolt screwed into the ridge, or by an iron 
bracket nailed to the comer of the chimney ; m the case of a 
number of wires, by means of standards or ridge-saddles at- 
tached to the roofs of the buildings and fastened by iron bolts 
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and stays. The company have to obtain the consent of ^he 
owners or occupiers^ of the land into which poles are fixed, or 
of the buildings to which the attachments are made ; agree- 
ments are commonly made between the owners or occupiers 
whereby the company usually pay a small annual rent These 
agreements are called “ way-leaves ” The telephone company 
have at all times and without any restrictions the use of their 
wires for the purpose for which they are constructed and for 
which alone they can be profitably used. If a telephone com- 
pany have rights to the exclusion of others and are protected 
from competition with similar bodies, their occupation con- 
fers a monopoly on them and in this respect does not differ 
from a railway, tramway or gas company whose Acts practical- 
ly confer a monopoly on them. # 

In Lancashire Telephone Co v, Manchester [(1884) 14 
Q B D 267] the company undertook to pay an annual rent 
to the owners or occupiers of the lands or buildings and to re- 
move the wires and attachments upon a certain notice Mat- 
thew, J , in giving judgment, said * 

“The cas'e is governed by the decision m The Electric Tele - 
piaph Co V The Overseers of Salford [(,1855) 24 L J M. C 146]. 
The question m that case was whether a liberty to place posts on 
the land of another person was an occupation of land capable 
of being rated under 43 Eliz C 2, S 1, and it was held that it was. 
That case is really undistmguishable, for here it is sbught to assess 
a whole system of wires used for a purpose analogous' to whick the 
wires were used m the Salfoid case It has been argued that there 
was no permanent occupation, but that such occupation as existed * 
was enjoyed by virtue of a quasi easement by licence, but m our 
judgment there was an exclusive occupation, limited m character I 
admit, but exclusive m each case, as distinguished from a mere user 
by licence Where a wire is attached to a roof, that part of the roof 
where the wire is attached is used exclusively for the purpose of the 
suppoit, just as where the wire is upon a post, the post and land 
in which it is fixed are used exclusively for supporting that wire 
The user is not merely temporary, but exclusive and permanent 
with which it was not intended that the owners or tenants of the 
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hotses should have power to interfere It has been said that the 
only right of user was by way-leaves , but tfie question is not so 
much as to the contents of the documents — (agreements by which the 
consent of the owners or occupiers of lands or buildings was given, 
and m which the company undertook to pay an annual rent and to 
remove the wires and attachments upon a certain notice) — but as to 
what is going on under them, and the conclusion I have come to is 
that what is going on undei these documents is that there is an ex- 
clusive occupation of an entire system for the purpose of conveying 
telephone messages” 

Lmdley, J. said : 

“I think the telephone company occupy land m the same 
sense as many other persons who have been grantees of easements 
and have been held rateable I cannot help coming to the conclu- 
sion ff that though they do not occupy land m the ordinary sense, they 
do occupy land by their wires' and supports just as much as if the 
wires were carried by posts ” 

It was held that the company were in occupation of land 
and were rateable The Court of Appeal affirmed the decision 
of the Queen’s Bench Division Lord Esher, M R (Brett, 
MR, as he then was), said . 

" The real question seems to me to be -having regard to the 
spikes and brackets which are affixed to the houses for the purpose 
of carrying the wires which are attached to them — whether the com- 
pany are rateable m respect of all these things, the whole apparatus 
affixed to the houses How are 1 they affixed 7 They are affixed to 
brickwork or to wooden saddles solidly fixed to brickwork What 
is it that keeps them where they are 7 It is not merely the screws 
or the things which affix them, but the biiildmg to which they are 
affixed , not every part of such building, but so much of it as is 
really necessary to support them, and which building is its'elf sup- 
ported by the land into which it is fixed Therefore it seems to me 
that each of these things is a thing which is fixed to the soil m order 
to support it where it is If you take so much of the building as is 
necessary to support these things, and so much of the land as is 
necessary to support so much of the building, as being all one, then 
these things are fixed to the soil, and so much of the soil as is neces- 
sary to keep them where they are is occupied by them Therefore, 
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In that way they occupy a part of the soil It is a right gilen 
by the owner or occupier of each hofise to affix these things to it, 
m order that they may be supported by the house and by the ground 
oh v hich the house stands These things belonged exclusively 

to the company, and were to be used solely for their benefit, and 
not m the least for the benefit of the occupiers of the houses. Un- 
der these circumstances, it seems to me that this case is therefore 
like the case of the telegraph wires fixed to posts which are fixed m 
the ground The reason why it has been held that they are m the 
occupation of the persons to whom they belong is because the pro- 
perty m them is sblely the property of these persons and that they 
use them solely on their own account, and that the persons who have 
given the right to fix them to the soil have no interest in them, or 
power over them except the power of giving notice to have them 
removed or taken away ” 

This decision was cited with approval by Lord Wright, 
M R m Westminster City Council v Southern Rail Co~ 
(1936) A C 511 at p 554, and is clearly m accord with the 
principles laid down by the House of Lords m that case (Ryde,. 
VII Edn, p 541) 

In Electric Telegraph Co v Salford [(1855) 24 L J M- 
C 146], the telegraph company by agreement with the North 
Western Railway Company had erected posts and wires in the 
ordinary way by the 'side of the railway The posts were sub- 
ject to removal at the option of the railway company to some 
unobjectionable position, if their working or position inter- 
fered with the operations of the railway, with the signals,# or 
with new works or alterations of the wire Where the wires 
crossed a viaduct, they were collected m a wooden box or 
cover, affixed to the parapet by means of iron hold-fasts driven 
into' the brickwork , and for part of the distance the wires were 
placed in iron-pipes laid down between the lines of rails It 
was held that the telegraph company were rateable as occu- 
piers of land by both posts and wires m the parish m which 
the posts were fixed Pollock, C B , said 

“ There is no distinction between occupying land, by passing 
through a fixed point of spa.ce in' the air to another fixed point, or 
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by pas'smg in the same manner through land and water Land 
extends upwards as well as downwards , and whether the wires and 
posts are fixed above or below the surface, they occupy a portion 
of the land The circumstance that they are subject to removal 
to another place, if found inconvenient, makes no diffeience In 
tftis case tire telegraph company have the exclusive occupation of 
the soil, when not interfered with by the railway company, and it 
seems to me that it would make no diffeience if the posts were so 
heavy that they would remain without being fixed m the ground. 5 ’ 

As the payment of royalties is not for the right to erect 
but to work the telephone, they* are “ tenant's taxes 55 The rent 
•of offices, exchanges, stores, etc , otherwise assessed, would be 
a deduction , and also way-leaves for passing over property, on 
the assumption that such way-leave would have been taken into 
consideiation m the assessment of such property as enhancing 
its value , “ such a contention, however, could hardly be re- 
conciled with the decision m the Lancashire case above referred 
to, that the company had an exclusive occupation of land by 
their fixtures on the buildings ” (Boyle) 

In Bombay neither the Tramway, nor the Telephone, nor 
the Gas Company has been assessed in respect of the directly 
productive portion of its concern on the basis of the profits 
earned by the Company , but of the indirectly productive por- 
tion, the lands and structures owned by the Company and 
occupied and used for the purposes of its undertaking have 
be$n assessed on the contractor’s method. In regard to the 
former, the respective deeds of concession provide for lump 
■sum payments which include the rates payable and the rents 
agreed upon 

Docks : 

“Several most important principles have been settled by 
the decisions given m cases affecting the rating of dock com- 
panies and indeed the name of the Mersey Docks Board may 
almost be said to take the place of honour m the history of 
the litigation of rating questions 
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“The well-kno^n case of the Mersey Docks and Harbour 
Board and Cameron (or Jones V, Mersey Docks) [(1865) 11 
H L C 445] is an instance m point Previously to the judg- 
ment of the House of Lords m this case, the doctrine that pro- 
perty occupied ‘ for public purposes 5 was exempt from rating 
had been accepted This judgment may be said to have almost 
worked a revolution m this branch of rating law, and to have 
laid down the true principle to be observed, ie, that it is 
ike occupation of the hereditament itself which must be ren- 
dered unprofitable by statute , and not that the particular occu- 
pier shall be debarred from profit , in order to secure exemp- 
tion The difference, of course, is that in the former case no 
occupier could make a piofit, but m the latter, any other occu- 
pier could do so The effect of making these properties 

rateable is to remove that part of the burden of the rates which 
are due to the existence of large undertakings of this kind from 
the immediate locality, and to spread it over that larger portion 
of the public which indirectly derives the benefit of the occu- 
pation, and for whom the particular occupiers are in the posi- 
tion of trustees, because the goods passing through the docks 
would be subject to increased charges to meet those demands 

“ Although it is easy to see the justice of the distinction 
created by this decision, difficulty must always arise m the ap- 
plication of the principles upon which it is based « 

“ If the hereditament is to be valued at the sum at which 
it would let to a hypothetical occupier, untrammelled by the 
restrictions which lie on the actual occupier, it would seem 
that the results of the occupation of the latter cannot be a fair 
test of value A very wide question is thus opened up as to 
what would be the result of the trading of a tenant, free to 
work the business on ordinary commercial principles, as oppos- 
ed to the result of what may be termed the co-operative prin- 
ciple upon which it is actually worked ” (Boyle). 
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At common law the boundary of a parish on the seashore 
does not extend below low- water mark , and the land between 
high and low-water mark may be within the parish and may 
be proved to be so “ by perambulations, common reputation, 
known metes and bounds and the like ” ; the burden of proof 
lies on those alleging it to be within the parish, and m the ab- 
sence of evidence it must (at common law) be taken not to 
form part of the parish. But the common law as to the shore 
of the sea and of a river was altered by the Poor Law Amend- 
ment Act of 1868 Under section 27 of this Act, the bed of 
the sea below low-water mark is not brought within the parish, 
but m some cases, places below low-water mark have been 
added to the adjoining parish under special Acts or orders of 
the Local Government Board or the Board of Trade , and a 
piece of land which was below low-water mark but has been 
reclaimed by building masonry walls round it, so that the low- 
water mark is altered, is annexed to the adjoining parish, be- 
cause it is an artificial accretion from the sea The question 
of the parish boundary is distinct from and independent of the 
question in whom the soil is vested, whether in the Crown or 
m a subject And the parish boundary is independent of the 
county boundary, the foieshore being at common law part of 
the county whether within a parish or not An urban rating 
area is now co-termmous with a borough or urban district ; 
ana a rural rating area with a ! rural district Consequently, if 
the borough or district boundary extends beyond the parish 
boundary in the direction of the sea, it may be that if any part 
of a harbour, dock, etc, is outside the parish but within the 
rating area, that part is nevertheless rateable (Ryde, VII Edn., 
pp 497-499). 

Property held upon trust to create or improve docks and 
harbours in sea-port towns, though having a public character, 
is rateable Docks vested in trustees are kept up by the tolls 
levied on vessels using the docks ; the income is applied, first, 
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to pay (interest on$ debts incurred, secondly, m maintaining 
the docks, and lastly m reductions of the tolls 

The income of docks is derived mainly from tolls or dues ; 
but “ to be brought into account ”, they must have been paid in 
respect of the occupation of land In consideration of docks 
being made within a port by a company, says Rosher, the right 
is granted to them of taking tolls from all vessels coming into 
the port within which the docks are situated, irrespective of 
whether the ships come into or use the docks “ A naked toll 
of this description not dependent on the use of the docks them- 
selves is not to be included among the receipts of the docks’’ 
[i? v, Bristol Dock Co (1841)] 1 Q B 535 , R v Kings- 
ton-upon-Hull Dock Co [(1845) 7 Q B 2] 

Rateabihty of dock and harbour dues and tolls — “Tolls 
are not rateable per se but where land affords facility for 
taking tolls, or tolls are paid for the use of land, then tne occu- 
pier of that land can be rated for the tolls, as part of the bene- 
fit of the occupation (See the judgment of Blackburn, J , in 
Commissioners of Faversham Navigation v F aver sham Union 
[(1867) 31, J p 822], and in New Shoreham Harbour Com- 
missioners v Lancing [(1870) R 5 Q B at p 496] The 
judges have not always agreed upon the question when tolls 
can be said to be paid for the use of the land But there is 
also another question, viz , whether it must be shown that «the 
person rated is m occupation of the soil for the use of which 
he receives the tolls, or whether it is sufficient to show that the 
soil is vested m him This difficulty does not generally arise 
m the case of an artificial dock, for that is, as a rule , both 
vested m and occupied by the dock authority, but the distinc- 
tion becomes of importance m the case of a natural harbour , 
or the bed of a river which has been dredged or otherwise im- 
proved by the port authority This point can hardly be said 
to have been expressly decided , but m some of the cases it ap- 
pears to have been assumed that if tolls are paid for the use 
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of land which is vested m a person who receives them, that is 
enough to make him rateable for those tolls Whether this as- 
sumption is correct is doubtful, for the person to be rated under 
the Statute of Elizabeth being the occupier of land, it must be 
shown that the person to be rated for tolls as such is m occu- 
pation of the land for the use of which the tolls are paid 
Blackburn, J., held m Commissioners of Faversham Naviga- 
tion v. Faversham Union [ (1867) 31 J. p 822] that if the per- 
son receiving the tolls is not an occupier of any land, there is 
no rateable subject The occupation of land covered by water 
cannot be of the same character as the occupation of dry land 
Where all persons (other than the owners of the harbour) are 
excluded except on payment of tolls, the owners m whom the 
harbour is vested may perhaps be found to be m exercise of 
such powers over the harbour as to amount to occupation 
Thus, although the distinction between ownership and occu- 
pation is important as a matter of law, it may not as a matter 
of fact often have to be considered In Swansea Harbour T rus - 
tees v Swansea Union [(1907) 1 Konstam 250, ] , the trustees 
were held to be m occupation (and so rateable for tolls) of a 
dock forming part of the natural bed of the river not vested 
m them This case is an illustration of the rule that theie 
may be an occupier who is neither owner nor tenant In R 
v Itforth and South Shields Ferry Co [ (1852) 1 E and B 140] 
where the tolls of the ferry were held not rateable, it was held 
that the value of the landing places must be taken “as en- 
hanced by being available for the purpose of earning the tolls 

“ Assuming that the persons rated are in occupation of land, 
under what circumstances can tolls be said to be paid for the 
use of the land, or so connected with the land that they 1 must 
be rated as constituting part of the value of the land ? In 
Lewis v Overseers of Sivansea [(1855) 5 E and B 508], the 
Corporation of Swansea were entitled to certain tolls on all 
goods landed on the quays m the borough. These quays were 
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either (1) occupied by and the property of the Corporation , or 

(2) the property of the Corporation but occupied by their 
lessees under leases reserving the tolls to the Corporation ; or 

(3) the property of the Duke of Beaufort It was held that 
neither the Corporation nor any one else to whom the tolfs 
were let was rateable for any of the tolls Lord Campbell, C J , 
said 

“ What is the nature of the payment ? If it i& a payment made 
for tire use of the quay then when the Corporation oi their lessee 
were m occupation of the quay, the value of the toll would pro- 
perly be taken into account m rating the quay , but li the payment 
be irrespective oi the use of the soil, then the value oi the toll could 
not be taken into account Is tiien this a payment for the use of 
the soil ? In the case of the land of the Duke of Beaufort, the dues 
are as 1 much payable to the Corporation for the goods landed there 
as they are for goods lanaed on the soil of the Corporation Th?t 
being so, the toll cannot be corporeal , the pay went cannot be jor 
the use oj the soil It is therefore purely incorporeal and not the 
subject oj rate" 

And Wightman, J , said * 

It is 1 a mere accident that the Corporation are the occupieis 
of a portion ol Uie land If they had not a foot oi land, the toll would 
equaUy De payable to them That decides the question, whether 
the toll is payable m respect of the use of trie land” (R\de VII 
Edn r pp 499-501) 

In R v Earl of Durham f (1859) 28 L J M C 232 j, 
the tolls w r ere payable to the Bishop of Durham (who was the 
owner of the soil of the port) by every ship which entered the 
port, whether it cast anchor there or not It was held that 
the tolls were paid by the shipowners to the owner of the soil 
for the use of his soil, consideration for the payment being the 
privilege of casting anchor, if they chose, and the accommoda- 
tion afforded by the owner of the port to ships frequenting it , 
and the tolls were therefore held to be rateable The principle 
of the cases above cited was approved m a modern case, Swansea 
Harbour Trustees v. Swansea Union D1907) 1 Konstam, 250], 
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m* Which the harbour trustees were authorised by a special Act 
of 1854 to take various tolls on ships entering different parts 
of the harbour, and on goods loaded and unloaded m those 
different parts It was held by the Court of Appeal and the 
House of Lords that the trustees were not the occupiers of the 
harbour, that the tolls above referred to were (when created) 
tolls in gross and that the nature of those tolls was not altered 
by the subsequent vesting of different parts of the harbour m 
the trustees under later Acts , and that consequently the tolls 
could not be included m arriving at the net annual value of the 
property occupied by the trustees (, Ibid , pp 502-503) The 
point of distinction between the two cases is that in the former 
ease there was a vesting of the soil , m the latter there was not 

Valuation of docks and harbours Speaking generally, the 
method of valuing docks and harbours is similar to that used 
in the case of a public utility undertaking from the gross 
receipts are deducted the working expenses, the tenant’s share 
of the profits, the cost of maintenance and insurance, and the 
sinking fund for ultimate renewal, the remainder being the net 
annual value, In Mersey Docks v Liverpool [(1873) L R 
Q B 84], the Mersey Dock Board were by them special Acts 
bound to devote all their receipts to working expenses and 
maintenance, and the balance to payment of interest on (and 
paving of) debt , it was held that no deduction could be al- 
lowed for tenant's profits But this decision was in effect over- 
ruled by the House of Lords m Port of London Authority v 
Or sett Union [(1920) A C 273], m which any surplus re- 
venue remaining after payment of expenses, interest on stock 
and provision of reserve and sinking fund was required to be 
applied to the improvement of the port It was held that the 
special Act had not limited or destroyed the earning capacity 
of the docks but had merely appropnated the profits, when 
earned, to specific purposes ; and that consequently the Sessions 
were not prohibited from making an allowance for tenant’s pro- 
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fits Lord Dunedin said . “ Sterility in earning profits is one 
thing, sterility m disposing of profits is another The former 
affects the value , the latter does not ” (Ibid , pp 509-510) 

The questions relating to docks and harbours are frequent- 
ly complicated by provisions of special Acts , docks are owned 
by or are subject to working agreements with railway compa- 
nies, or a dock authority may enter into agreements with trad- 
ing companies whereby particular parts of the dock estate are 
appropriated to the use of those companies and questions may 
arise whether the trading companies or the dock authority are 
the rateable occupiers ( Ibid pp. 510-511) 

In R v Southampton Docks [ ( 1851 ) 14 Q B 587], it 
was held that the value of steam tugs used for towing any ves- 
sels into or out of the docks and sometimes employed beyond 
the limits of the docks was part of the floating capital used m 
carrying on the undertaking, and the expenses of working the 
tugs were allowed as a deduction from the gross receipts, on 
the ground that though not indispensable (as other steam 
boats could have been hired for the purpose), the tugs offered 
“ considerable advantages to the docks and may fairly 
be considered as a useful appendage to the docks ” 
The value of hydraulic cranes travelling on iron rails embed- 
ded m the quays and worked by power supplied through un- 
derground mams (to which the cranes are attached by means 
of a flexible tube) is not to be included in the tenant’s capital, 
although the cranes are capable of being detached and moved 
to some other parts of the undertaking [London and India 
Docks v Poplar Union (1900) Ryde and Konstam’s Rat App 
(1894-1904) 245|] ‘'The provisions of Sec 24 of the Rating 
and Valuation Act (1925) with regard to machinery and 
plant do not apply to the valuation of a harbour or dock un- 
dertaking and are not to affect the estimation of the tenant’s 
capital, see sub-secs (1), (10)” (Ryde VII Edn, p 511), 

“ Since the passing of the Poor Rate Exemption Act, 1840, 


40 
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sHxps (as mere floating chattels) have neyer been rated But 
questions have arisen as to floating vessels which have been 
moored more or less permanently in one spot and which (m 
some cases) rest on the ground at low water. The decisions 
asre not easily reconcilable with each other, but the true view 
of the law (this view is confirmed by the views expressed m the 
House of Lords in Westminster City Council v Southern Rail 
Co [(1936) A C 511] appears to be that even though the 
floating vessel may not itself be rateable [Tyne Pontoon Co v, 
Tynemouth Union (1897 ) 76 L. T 782 , Smith's Dock Co 
v Tynemouth Corporation (1908) 1 K B 315], the use of 
permanent moorings fixed m the ground (at all events if it be 
an ^exclusive use) may amount to an occupation of land, so 
that the owner of the floating vessel is rateable for the occu- 
pation In that case the question whether the floating vessel 
can be rated, merely affects the amount and the liability to be 
rated If carefully examined, the case of Tyne Pontoon Co 
V Tynemouth Union will be found to belong to the class of 
cases dealing with the inclusion of machinery and plant m va- 
luation, of which Tyne Boiler Works v Longbenton (1886) 18 
Q B D was the most important The real question decided 
was not whether the Tyne Pontoons Co were m occupation of 
land by means of three floating pontoons, but whether the land 
(which was admittedly m their occupation) should be rated 
as enhanced m value by means of the pontoons. This matter 
is now ruled by the Statutory Statement of classes of machi- 
nery and plant deemed (for the purposes of valuation) to b^ 
part of the hereditament, for Class 4 includes among the 
“parts of a plant or a combination of plant and machinery” 
which are deemed to be part of the hereditament, “ whenevei 
and only to such extent as any part is, or is in the nature of, a 
building or structure Floating Docks and Pontoons with any 
Bridges or Gangways, not of a temporary nature, used in con- 
nection therewith.” It will depend, therefore, upon the ques- 
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tion whether the flowing dock, etc is, or is m the nature df, 
a building or structure, whether the net annual value of the 
hereditament to which it is attached is to include value due to 
the presence of the floating dock, etc , as m Tyne Pontoons Co, 
v. ' Tynemouth Union , or whether the value due to its presence 
is to be ignored, as m R v Morrison (1852) 1 E and B 150. 
But unless there is a rateable occupation of land to which the 
floating dock, etc., is attached, the question of valuation does 
not arise and the Statutory Statement is not applicable ” (Ryde, 
VII Edn , pp 521-3) 

In London and India Docks v. Stepney and Poplar Uni- 
ons [Ryde’s Rat App (1891-1893) 153], the question was rais- 
ed whether the cost of dredging the docks forming part of the 
rateable hereditament was (1) a tenant’s working expense or 
(2) part of the cost of repairing the hereditament itself. In 
the former case the value of the dredging plant would represent 
part of the tenant’s capital, for which a deduction could be 
claimed m the latter case, the plant must be regarded as pro- 
vided by the landlord out of his rent The London Quarter 
Sessions held that the cost of dredging was included among the 
“other expenses necessary to maintain the hereditament in a 
state to command the rent ” mentioned in the definition of “ net 
annual value”. But m White Brothers v South Stoneham 
Union [(1915)' 1KB 103] the King’s Bench Division held 
that the cost of dredging the channel of a tidal navigable river 
(which constituted the access to but did not form part of the 
hereditament occupied by the appellants) must be regarded 
as a tenant’s working expense, which must be allowed for before 
-—and not after— arriving at the gross estimated rental. It fol- 
lows that such an expense should be allowed for in arriving at 
net annual value outside London under Sec 22(1) (b) of the 
Rating and Valuation Act of 1925 ; in London, any such al- 
lowance should be made before arriving at the gross value 
(Ibid, p 512) On the ground that it is impracticable to 
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follow the “ parochial principle ” strictly, apportionment m the 
case of docks is allowed t q be made by acreage In R v Dur- 
ham (Earl of) [(1859) 28 L J M C 232], the apportion- 
ment was made m the ratio of the number of ships that entered 
$ach parish within the port (Rosher) In R v Hull Dock 
Co [(1852) L J M C 153], the company were the proprie- 
tors of several docks made at different times under different 
Acts All the docks communicated with each other and with 
the river Humber and extended into several parishes Every 
ship paid a single toll, which entitled her to go into any one 
or more of the docks, and all the tolls were carried to a general 
account It was held that the effect was the same as if one dock 
extended into several parishes ; and that the net value m each 
parish must be calculated not according to the receipts m 
that parish, but according to the proportion which the water 
area of the docks m that parish bore to the water area of all 
the docks together , for, although the “ parochial earnings 
principle” ought to be adopted wherever practicable, an as- 
sessment on the acreage principle was unavoidable in the par- 
ticular circumstances Several new docks were built after tins 
decision , they did not all communicate with one another but 
the payment of one dock due entitled a ship to use all or any 
of the docks When a ship unloaded m one dock and loaded 
in another, half of the dues paid was attributed to each dock. 
The House of Lords held [Sculcoates Union v Kmgston-upon- 
Hull Docks (1895) A C 136] that there was no difficulty in 
applying the parochial principle, which even m R. v. Hull 
Dock Co had been admitted to be the sound principle, if it 
were capable of application Lord Herschell, L C, said 

“ If the business of the dock company were so conducted that 
they purposely diverted traffic into one dock which otherwise would 
have come (were the convenience of the ship alone considered) 
into another dock, and so centralised the traffic m one or more 
docks and denuded the others of it, then the number of vessels? 
loading or unloading in particular docks would no longer indicate 
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the capacity for earning of the various docks To follow the me- 
thod adopted by the respondents (who contended for the parochial 
principle) would no doubt then lead to a wrong result But there 
is no such case made out here at all ” 

This passage, says Ryde, “ clearly indicates that it is not 
always right to follow blindly the parochial principle of ascer- 
taining net annual value from the actual receipts and expenses 
in each parish” The Assessment Committee’s contention was 
that the parochial principle ignored the fact that when a ship 
passed through several docks, all of them contributed to the 
earnings, that of the dock company’s being that those earn- 
ings were to be attributed only to the docks m which the ships 
loaded and unloaded In the Court of Appeal Lord Halsbury 
adopted the parochial principle, partly on the authority of R 
\ Kmgswmjord [(1827) 7 B C 236] which excluded “ con- 
tnbutive value ” altogether , while m the House of Lords 
[(1895) A C p 146] Lord Herschell treated the question as 
one of detail involving no principle, adding, “There is no 
doubt that in such a case, ( i e , where a vessel uses two docks, 
and a third for passing from one to the other), a part of the 
payment made by the vessel is made for the convenience of 
passing through the intermediate dock ” , and suggested that 
possibly the omission of the item altogether m all the docks 
would lead to the same result as if it were taken into account 
m all (VII Edn pp 513-514) 

In Mersey Docks v Birkenhead [(1873) L R 8 Q B. 
445], the property of the Dock Board consisted of the docks, 
and warehouses and other buildings connected with the docks 
Taken as a whole, the expenses exceeded the income, the greater 
part of the expenses being attributable to the docks The ware- 
houses and other buildings were capable of separate beneficial 
occupation, apart from the proximity to and connection with 
the docks and were enhanced m value by reason of such pro- 
ximity and connection The appellant’s contention was that 
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tfie docks, warehouses and other buildings must be treated as 
a whole and that as the whole was not occupied at a profit, no 
part of it could be rated On the other hand, the respondents 
admitted that the docks themselves were not capable of pro- 
fitable occupation and ought not to be rated, but maintained 
that warehouses and other buildings were rateable It was 
held that the warehouses and other buildings should be rated 
separately from the docks and at their value as enhanced by 
their connection with the docks (See Chapter VII, Ante), 
This principle of valuing warehouses separately from the docks 
in connection with which they are occupied and worked was . 
upheld by the Queens Bench Division m London and India 
Deck Y, Poplar Union [(1900) 64 J P 820] 

Scholefield points out that at the date of the decision m 
Mersey Docks and Harbour Board v. Birkenhead (1873), it 
was considered that an occupation from which there was no 
profit was not rateable 

“Docks and other trusts of this kind have large powers 
to raise money on debentures for the purposes of the under- 
taking, and the fact that they are able to raise money in this 
way and pav the interest thereon shows that a profit is made 
Such interest is m reality rent under another name and where 
the Act permits its payment, it permits a beneficial occupa- 
tion to that extent at least” (Boyle) 

Scholefield reproduces from the report of R v. Southern- 
ion Dock Co [(1851) 14 Q B* 587] the following “short 
statement of receipts and deductions as allowed by the Court ” : 
Gross receipts for the year, exclusive of the 
rent of the premises rateable separately £20,600 

Disbursements during the same year includ- 
ing expenses of a steam tug, direction, 
insurance, local rates, etc . 10,300 


Net receipts . , £10,300 
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Further deductions claimed and allowed were * 

Capital necessary for carrying on the com- 
' pany’s business, that is to say, moveable 
plant £6,900 

Coals m store, minerals and cash balance 3,100 

Total capital % £15,000 


On which the Court allowed (under the spe- 
cial circumstances of the case) 5 per cent 
mterest and 20 per cent for tenant’s trade 
and profits 3,750' 

Estimated annua] expenses of repair and 
renovation of moveable plant 845 

Estimated annual repair and renovation of 
fixtures as fixed plant 390 

Annual repair and maintenance of the free- 
hold premises occupied by the company, 
exclusive of the above fixtures 1,565 




6,550 


Net rateable (net annual) value . £3,750 

T - - 


Wharves and Wharfage dues u In the case of wharves form- 
ing part of a system of docks, for which wharfage dues are 
paid, it seems that the effect of Sculcoates Union v Kings - 
ton-upon~Hull Docks [ ( 1895) A C 136] is that the dues must 
be treated m the same way as other earnings of the docks and 
must be regarded as enhancing the value of the heredita- 
ment m that parish m which the wharf lies .In R v 
Dowlais Iron Co [(1868) 10 B & S 208] where a wharf 
was let by the dock trustees to a tenant, it was held that dues 
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charged on goods landed on the wharf from ships m the dock, 
or loaded from a wharf m ships, were earned by the wharf 
and not by the dock In that case, however, the two alter- 
natives put before the Court were, whether the dues were 
earned entirely by the dock or by the wharf The question 
whether they were earned m part by each appears not to 
have been considered” (Ryde, VII Edn, p 515) 

Valuation of Docks %n Bombay City For the purposes 
of assessment, the following is the classification of Port Trust 
property m Bombay . 

L Lands let on building leases — Lessee to be assessed on 
r ordinary principles 

II A Land and buildings held directly by the Port Trustees : 

(a) Prince's Dock and other Docks and other works or 

wharves, with buildings appurtenant thereto from 
which revenue is earned— to be assessed on prin- 
ciples established m England for the rating of 
Docks, etc 

(b) Warehouses or other buildings outside Dock limits 

on various parts of the estate — to be assessed on 
ordinary principles. 

B. Lands vacant or temporarily occupied 

(a) Lands temporarily occupied, i.e every occupation 

short of a building lease, or lease for a term of 
years,-— to be assessed ori rents actually realised 

( b ) Lands entirely vacant, te , not taken up for any 

purpose — to be assessed at l,/3rd of the rates ob- 
taining or fixed for such lands 

Gross receipts (as shown m the printed accounts of Rs. 
the Trustees for 1883-84) 
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Deduct . ^ ) 

(1) Rent of lands let out on long building leases, the 

lessees of which are separately assessed Rs 

i2) Receipts from buildings outside Dock limits ^ 
which are assessed on ordinary principles Rs. 

(3) Receipts from lands temporal lly occupied 

which are assessed on ordinary principles Rs 

(4) Miscellaneous Rs 


Total deductions Rs 

Remainder, being rateable gross receipts Rs 

Working expenses 

Total actual expenditure (as shown m the Trustees" 
printed accounts for 1833-84) Rs 


Deduci 

(1) Interest on borrowed capital Rs 

(2) Rent paid to Government, etc Rs. 

(3) New works, additions and alterations Rs 

(4) Tenant’s stock and landlord’s fixtures and 

fittings Rs. 

(5) Landlord’s repairs to immoveable property IJs. 

(6) Depreciation of plant, Replacement Fund and 

insurance Rs. 

(7) Municipal consolidated rate Rs. 

(8) General charges connected with debenture loans, 

payment of interest on securities and acqui- 
sition of foreshore properties Rs 

(9) Cost of collection of the amount of revenue de- 

ducted from Gross Receipts Rs 

Rs. 
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Remainder, being the amount of Working 
Expenses Rs. 


Valuation Statement based on the Accounts foi 1883-84 
I*" Dock property (on principles obtaining m England) 

Gross receipts as above Rs 

Less — Working Expenses as above Rs. 


Net Receipts . Rs 

Deductions . 

1 Tenant’s deductions or Occupier’s share Rs 

Tenant’s Capital 

^(1) Interest at 5 per cent on tenant’s capital Rs 

(2) Risks and casualties at 2J per cent on Ten- 

ant’s capital Rs 

(3) Depreciation of stock Rs 

Rs. 

Total Tenant’s deductions . Rs 

Balance, being gross annual value Rs 

2 Landlord’s deductions (being the statutable 10 per 

cent under the Municipal Act) Rs 

Remainder, being the net annual value Rs 

II * Buildings outside Dock limits (on ordinary principles) 

Gross Annual value on ordinary principles Rs 

Deduct 10 per cent under the Municipal Act Rs 


Balance, being net annual value Rs 

III Land 

{a) Temporarily occupied . 

Grazing and conservancy fees and storage 
fees etc Rs. 

Deduct 10 per cent under the Municipal Act Rs 
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Balance, being net annual value 
(b) Vacant 

Net Annual value 

The following are extracts from Government orders' on the Ob- 
ject * — ( 1 ) G R (Marine Department) No 400 of 19-9-1885 . 

“ 5 It was not intended by the legislature that the Port Trust Estate 
should be assessed m the same way, nor neces'sanly to the same extent, 
as private property m Bombay Had that been the intention, there 
could have been no reason why the assessment should not have been 
left to be made m the ordinary course by the Municipal Commis- 
sioner subject to appeal to the Chief Presidency Magistrate before 
whom the parties' could have appeared by counsel and have obtained 
a judicial decision upon all points m dispute It is obvious that the 
Governor-in-Council is not m a position to deal with such questions 
precisely as a Court of Law would deal with them and therefore 
had it been the intention! of the legislature that they should be so 
dealt with, it may be supposed that their determination would not 
have been left to the Governor-m-Council Moreover, if it had been 
intended that a consolidated rate should be levied on the Port Trust 
Estate m precisely the same manner as on private property in Bom- 
bay, it would have been very easy to say so Instead of this the le- 
gislature has ordered that the Port Trust shall pay a lump sum 
which is to be in lieu of the consolidated rate to which the property 
vested m the Board, or some portion of the same, would otherwise 
be liable to be assessed His Excellency-m-Counal is prepared 

to admit that this lump sum ought not to be fixed at hap-hazard and 
that it is desirable to lay down some principles of calculation,, which 
may serve as a basis for the settlement now to be made and as a 
guide for the determination of the same question m the future And 
it is no doubt especially desirable that it should be settled what por- 
tions of the property of the Port Trust are liable to be assessed for 
Municipal purposes 

“ 12 The question arises whether the whole of the gioss receipts 
of the Trustees are derived from harbour 4 dues and pilotage fees 

“ 13 There are other smaller items connected with the conser- 
vation of the har bour by the Port Trust The consolidated rate is 
to be levied ‘ upon houses, buildings and lands m the City of Bom- 
bay/ and apart from other considerations' the Govemor-in-Council 
does not consider that the harbour comes within the meaning of the 
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tern? k lands in the City of Bombay ’ as used m the present Muni- 
cipal Act The Governor-m-Council is' of opinion that all revenue 
exclusively denved from the harbour (as distinguished from docka 
and wharves) must be omitted from the rateable gross receipts 

“ 14 As to working expenses, the cost of the police employed m 
the Prince's Dock ought properly to be borne by the Port Trust , 
just as it is borne by Government in the Government Dockyard , 
and therefore it may properly be considered as part of the working 
expenses of the Dock As 1 to the roads, so long as they are kept up 
by the Port Trustees, they represent part of their working expenses. 
If they wish to throw upon the Municipality the cost of their main- 
tenance, they have only to deliver them over to the Municipality 
properly ‘levelled, paved, metalled, flagged, channelled and sewer- 
ed’, or m the case of the road of any wharf, dock or pier to make 
a requisition on the Municipality to maintain it With its existing 
staff of Engineers and road appliances 1 , the Municipality could pro- 
bably do this much more cheaply than the Port Trustees, but at any 
rate the Municipality is entitled to an option m the matter, and 
ought not to be compelled to deduct from its rates whatever sum the 
Port Trustees may choose to spend 

** X7 The warehouses and other buildings outside Dock limits 
are to be assessed upon their annual letting value with a statutory 
deduction of 10 per cent , the annual lettmg value being taken to 
be represented by the aggregate receipts, minus an allowance for 
working expenses 

“ 18 In order to ascertain the annual letting value of lands 
temporarily let , the Port Trustees demand a reduction of 15 per cent, 
from the rents and the Municipal Commissioner is willing to allow 
10 por cent The Govemor-m-Council thinks that 12 per cent may 
fairly be conceded 

“ 19 As to vacant ground, the Trustees claim to be wholly ex- 
empt from assessment on this description of property , but the Mu- 
nicipal Commissioner has shown that land which is kept unlet when 
it might be let is, on general principles, assessable to a rate which 
is of the nature of a property tax. Hisl Excellency-m-Council 

is of opinion that one-third of the whole area of vacant land may 
fairly be exempted from assessment , as not capable of being let, 
either because it will be required for roads or for other reasons 
which will operate at all events during the continuance of the set- 
tlement (the next successive three years! from 1st April, 1884) which 
His Excellency is now called upon to make The remaining two- 
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thirds of the land may fairly be rated at one-third of the ordinary 
consolidated rate m accordance \\itn the principle laid down m 
the Municipal Act (Vacant lands and houses are entitled to a re- 
fund of 2/3rds of the rate) 

“22 The question still remains whether the Port Trust pro- 
perty ought to be rated according to the same strict principles wh^cn 
govern the rating of private property The Governor-m-Council is 
of opinion that the legislature intended that the Port Trust, as a 
great public institution, which has always done much, and will cei- 
tainly do more, towards promoting the welfare of the City of Bom- 
bay, should be treated with some favour and consideration m regard 
to its liability to Municipal duties It is also to be remembered 
that within the enclosure of the docks and wharves the Municipality 
renders but little service to the Trust, though it may at any mo- 
ment be called upon to maintain the! roads , and also that m deal- 
ing with the Port Trust, the Municipality is spared all the cost of 
collection Under the^e circumstances the Governor-m-Council con- 
siders that it will not be an undue measure of fa\our and conside- 
ration if the ordinary rates be reduced m the case of the Port 
Trust property by 10 per cent all round 

“ 25 His Excellency-m-Council is pleased to order that the 
same sum shall be paid annually for the next successive three years, 
subject, however, to the proviso that the amount will be liable to 
proportionate increase m the event of there being any increase in 
the general consolidated rate.” 

(n) G R (Marine Department) No 87 dated 23-8-1902 
“ The present settlement is the first since the passing of the Bom 
bay City Municipal Act (1888) regarding which theie has been a 
disagreement between the Port Trust and the Corporation It i a 
+ herefore necessary for Government, in determining the rateable 
value of the Trust’s 1 properties, to give careful consideration to the 
meaning and effect of the existing law 

“ 2 There is no dispute as to the rateable value of buildings 
outside Dock limits , or of lands temporarily occupied 

“ 3' It appears to His Excellency the Governor-m-Council that 
the Port Tnist is not liable to be rated on the receipts of the Port 
Department The right to levy Port dues does not vest in the 
Trust by reason of any right of ownership over the bed of the har- 
bour, but because the Trust has been made Conservator of the Port 
under Act X of 1889 It is true that Government Resolution No 
400 of 19th September, 1885, laid down that, if the harbour should 
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be ncluded within Municipal limits, or any burden m respect there- 
of should be thrown on the Municipality, it would be necessary to 
reconsider the question whether the Port receipts were rateable It 
is also true that the harbour is now included withm the Municipal 
limits, and that certain charges on account of the harbour police 
no"w fall on the Corporation But His Excellency the Governor-in- 
Council is advised that the receipts of the Port Department are not 
legally rateable, inasmuch as they form no part of the income de- 
rived by the Trustees from the buildings or lands' vested m them, 
and he must therefore rule that the transactions of the Port Depart- 
ment must be excluded from the account The Trustees are, how- 
ever, liable to be rated on the value of the light-houses 

“ 4 The Trustees are not entitled to a deduction from their gross 
income on account of surplus realised m ,1898-1899 The Corpora- 
tion is entitled to estimate the gross receipts at the actual sums real- 
ised at the existing sanctioned rates of tolls, etc, which have the 
force of law -under Section 43 of Act VI of 1879 It has not been 
shown that there was any thing in the circumstances o«f the year 
1898-1899 that would make it unfair to take its accounts as a guide 
m forecasting the income of the following five years 

“ 5 The Trust is not entitled to deduct as a working expense 
the sum paid by them on account of the general tax The law is 
clear that in Bombay the general tax falls upon the owner, not upon 
the tenant, who is therefore not entitled to deduct it before paying 
his rent 

“6 The sinking fund chaiges of the Victoria Dock loan cannot 
be allowed as a deduction , as they w r ould undoubtedly fall upon the 
landlord 

“7 Upon the pnnciple laid down m section 154(2) of the City 
Municipal Act (III) of 1888, the value of the cranes and caissons 
cannot be taken into account m ascertaining the rateable value of 
the Docks, and the interest upon then value must therefore be 
deducted as the Trustees piopose 

“ 8 In the absence of special circumstances, the puncipleS of 
Section 154 of the City Municipal Act should be followed as far as 
possible, and the 10 per cent deduction proposed should be al- 
lowed It is understood that the Trustees do not desire that the 
English law should be applied to this item, unless it is held to gov- 
ern the whole case, but such general application of English law 
would appear to be inconsistent with the express provisions of clause 
(2) of Section 36 of Bombay Act of 1879 
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“ 9 For the assessment of the vacant lands, the Municipal Com- 
missioner s valuation is based upon certain figures furnished to him 
by the Traffic Manager of the Trust It s'eems clear that the rates 
which he has supplied are the monthly rates charged by the Trust 
for small plots for otoring coal and other goods It seems to be 
incorrect to assume that even so much ab two-thirds, 01 thebe laif&s 
might reasonably be expected to let from year to year at twelve 
times the monthly rates now obtained lor short periods for certain 
parts of them The Trustees propose to take the \alue assessed at 
the Issl settlement as the basis of calculation and to make an ad- 
dition of 25 per cent , or 5 per cent per annum on account of the 
improvement m value during the quinquennial period The per- 
centage is 1 arbitrary but the valuation of these lands is necessarily 
made on a hypothetical basis, and should be followed m ascertaining 
the value of these vacant lands 

ID Of the deduct cons claimed by the Trustees on account of 
lands available for leasing that for the land near the povdei maga- 
zine is, as the Municipal Commissioner has shown, inadmissible 
The deduction for Tank Bunder is admitted but its* exact amount 
does not apoear to be given m the papers regaids the other 
newly reclaimed lands, His Excellency the Governor-m-Council is of 
opinion that 4 per cent ±s a sufficiently high aserage late to taite 
m calculating the annual value of these vacant lands for the current 
quinquennial period irom the \ aluation arrived at by the method 
which has been prescribed in paragraph 9 above” 

Coal and other Mines , Brick-fields, Chalk-Pits, Clay-pits, 
Gravel-pits, and Quarries : 

These properties form a class apart, because, from their 
very nature, they must sooner or later be exhausted They are 
distinguishable from all other rateable properties m that their 
beneficial occupation involves the destruction of the coipus and 
thereby m time the extinction of all rateable value ’ In other 
words, a property of this class “ is rated foi its destruction by 
the occupier” (Boyle) Such properties are an exception to 
the principles of commimibus annis 

The Paiochial Assessments Act makes allowance for the 
cost of providing against the effects of wear and tear where pos- 
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sibip, but m the case of these properties it is physically im- 
possible to provide for their continued reparation. The rent is 
paid for the right to enjoy the produce, which is derived from 
the sale of the corpus , and not merely from the use of it The 
hereditaments become rateable only when they are worked, that 
is to say, when they are put into a condition m which a profit 
is received from them [R v, Fayle (1826) 4 W R 460, 27 
L T (O S ) 64] and they cease to be rateable when they be- 
come exhausted and no profit can be derived by any one from 
them, for then the subject matter of rating is gone The profit 
above referred to, which is to be received from the heredita- 
ment in order that it may be rateable, is not necessarily a net 
profit to the person who is actually the occupier for the time be- 
ing working the pit or mine , for he may, m fact, have made 
an unprofitable bargain with his landloid, and the landlord 
may be receiving more than the reasonable rent of the heredita- 
ment, a circumstance which cannot affect its real value 

Coal and other mines : 

All mines are rateable, either under the Statute of Eliza- 
beth or under the Rating Act , 1874 'Coal mines were ex- 
pressly mentioned m the Statute , consequently, it was decided 
that the maxim “ expressio unius est exclusio altmus ” applied 
and that the legislature must be taken by implication to have 
exempted other than coal mines from rating Rut the surface 
works of an exempt mine though valueless, except for working 
the mine, were rateable 

Ryde says that m Morgan v Crawshay [(1871) L R. 5 
H. L. 304] the House of Lords declined to disturb the series of 
cases which had decided that the maxim applied Three 
years later was passed the Rating Act, 1874 , Section 3 of which 
extended the Statute of Elizabeth to mines of every kind not 
mentioned therein. Section 13 provides that “ nothing m this 
Act shall apply to a mine of which the royalty or dues are for 
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the time being wholly reserved in kind to the owner or occu- 
pier thereof ” But m Van Mining Co V Llanidloes (1876) 
l'Ex D 310, R v St Austell (1828) 5 B and Aid 693 was 
accepted as a binding decision ‘ that it makes no difference to 
the rateabihty of the lessor whether dues are received simply 
in kind, or with an option to receive their value in money ” 
The principle laid down m R v St Austell is, therefore, 
still to be taken as “ good law upon this point, in cases to 
which the Act does not apply" (VII Edn p 553) 

In R \ Attwood [(1827) 6 B & C 277] Abbott, C J 

said 

The legislature has expressly made coal mines rateable, and 
they must be rated for what they produce, viz the coals Slate 
quarries and brick earth are also exhausted m a few 3 ears, but 
nevertheless the late is always imposed upon that which is pro- 
duced The other argument was that the rate could not be imposed 
until the expense of planting the mine had been recouped But I 
cannot discover any distinction between expenses incurred m bring- 
ing a mine to a productive state and m building a house The 
attempt to distinguish them is perfectly novel, and if a house is to 
be rated as soon as 1 built and occupied, it must follow that a coal 
mine is rateable as soon as it is set at work and produces coal, 
although it may happen that the expense of sinking it may never 
be recovered If the tenant of a mine expends money m making 
it more productive, that is the same as expending money m im- 
proving a farni or a house, m which cases the tenant is rateable 
for improved value ” 

In R v Lord Granville [(1829) 9 B & C 188], the Court 
rejected the contention that the lessee of a coal mine ought 
not to be rated (over and above the royalty payable under the 
lease) for the value of the mine as increased by the erection 
of engines and a railway etc, at the expense of the lessee 
Bayley, J , said 

‘ If the owner had occupied the mine, he would have been 
liable to be rated according to the improved value of the property, 
and where the owner of a mine fixes an engine, or otherwise by 
expenditure of his capital, raises the value of his property, he will 
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be rateable for the value of that property „so improved by his 
expenditure If it be leased to a tenant who is to incur the same 
expenditure of erecting an engine, the owner will receive a less ro- 
yalty but as a greater quantity of coal will be raided, the tenant 
will be thereby remunerated for his expenditure and I thunk the 
tenant being the occupier is liable to be lated for such improved 
value ” 

This decision, says Ryde, was given before the passing of 
the Parochial Assessments Act of 1836, but it correctly states 
the law under the present definitions of net annual value The 
erection of engines and railway formed an addition to the 
rateable hereditament for which the hypothetical tenant might 
be expected to give an additional rent (VII Edn pp. 556-557) 

“A working coal mine is, of course, a very complicated 
hereditament, including underground ways and workings and 
machinery and equipment, shafts, surface land, buildings, haul- 
ing and other surface plant and machinery — all designed for 
winning and treating the coal m its natural state There arc 
generally surface mineral railways or serial ropeways and coal- 
washing equipment, and frequently bye-product plants (e g , 
coke ovens) and often installations for supplying electricity, 
and for at once draining the mine and supplying water to the 
locality ” (Scholeheld ) 

Valuation of Coal mines * “ Mines are occupied only foi 
the profit that can be made out of the occupation ; and if 
them be no profit made, there can be nothing to rate ” But 
even if a mining adventurer in occupation has made an impro- 
vident bargain with his landlord, he is still rateable for the 
whole of the profit, although it is not sufficient to pay the rent 
reserved under the lease and although he has lost money by 
carrying on the business \R v Parrott (1794) 5 T R 593] 

Both R v Bedwoith (1807) 8 East 387 and R , V. Parrott 
were decided before the passing of the Parochial Assessments 
Act, 1836, which by Section 1 made the rent which a tenant 
may reasonably be expected to pay the measure of “ net an- 
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nual value ” , but # is clear that those cases are still good 
For, m considering what rent a hypothetical tenant may be 
expected to give, it is immaterial whether the rent which the 
actual tenant has contracted to give exhausts all his profits 
or not And if a mine is worked out, it is impossible to Ex- 
pect that any tenant will give any rent for it as a mine, and 
the net annual value is reduced to nothing (Ryde, VII Edn 
p 554 ) 

iL The principles which govern the rating of railways are 
Wgely applicable to collieries, mines, quarries, and similar in- 
dustries, and the method both in ascertaining and apportion- 
ing the rateable value is practically the same The minerals 
are the directly productive element corresponding to 14 the 
i3ilway line, while the buildings fixed plant, etc, ie, the in- 
directly productive paits, correspond to the stations, etc There- 
fore in order to ascertain the amount of rent which the hypo- 
thetical tenant might reasonably be expected to pay” m the 
case of a colliery, “ the amount realised for coal hi ought to 
bank will form the gross receipts, and the deductions to be 
made therefrom to obtain the gross value will include all wages 
and other expenses incurred, both underground and at surface 
in rendering the coal marketable, as well as an allowance for 
tenant’s share Then to arrive at the rateable value, the 

usual statutable deductions must be made The amount so 
obtained will be the value of the concern as a whole, and if the 
value of the underground workings is required, a further de- ’ 
duction must be made for buildings, etc , at surface, which are 
separately assessable ” (Cragg) 

Royalties as Rent 

The special provisions relating to tm, lead or copper 
mines contained m the Rating Act of 1874 do not apply to coal 
mines The rateable value of the latter must therefore be 
calculated under Sec 22(1) (b) of the Rating and Valuation 
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Ach of 1925, by estimating the rent which a tenant might rea- 
sonably be expected to pay The difficulty lies m the appli- 
cation of the general principle to the peculiar circumstances 
affecting the working and letting of coal mines The working 
oiba fully developed coal mine involves the user of surface land, 
buildings and plant as well as the underground workings A 
very usual method of valuing such a mine is to start with the 
estimated royalty per ton (or per acre) which a lessee would 
be willing to pay, and to apply this to the actual tonnage (or 
acreage) of coal got m the last preceding year , to this result 
must be added the rent of the surface land, and a percentage 
on the structural value of such buildings and plant as a tenant, 
paying the estimated royalty, would have to provide. Allow- 
ance may have to be made, if this method of valuation is 
adopted, for any peculiar circumstances affecting the particu- 
lar colliery, and the calculation must be treated merely as evi- 
dence of the statutory measure of value, viz , the rent which 
a yearly tenant might be expected to pay (Ryde, VII Edn., 
p 557) 

In the valuation of hereditaments valued on the output 
basis many valuers make an allowance from an other- 
wise proper royalty, either by set-off against the value of 
rateable plant and machinery or by actual reduction m the 
rate, for the exhaustion of the freehold Although superficial- 
ly tins may seem the logical course, it would appear to have 
little legal foundation. The question depends upon the inter- 
pretation of the definition of net annual value, of which that 
in the Rating and Valuation Act, 1925, does not differ mate- 
rially from that contained in the Parochial Assessments Act, 
1836 The definition affords no express guidance, for such an 
allowance cannot be brought within the words “ expenses ne- 
cessary to maintain the hereditament m a state to command 
that rent,” since no amount of expenditure can prevent or com- 
pensate the exhaustion of the mineral. The matter has, how- 
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ever, been the subject of two judicial rulings R. V Attuipod 
(1827) B & C. 277 was decided before the 1836 Act, but 
as it was subsequently held that that Act made no difference 
to the law of rating liability as previously established by deci- 
sions of the King’s Bench (as pointed out by Lord Justice 
Scott m the Townley Mill Case), it would still seem to be an 
authority. In that case the Bating Authority sought to rate the 
occupier at the full value of the produce of a mine, less ex- 
penses , the ratepayer, to have the assessment based on the 
interest on the output, representmg the rental value corres- 
ponding to the capital value of the part of the hereditament 
actually exhausted Rejecting both contentions, the Court held 
that the proper basis was the rental value of the hereditament, 
and for the purpose of ascertaining this value the royalty with- 
out my deduction was taken as rent In R V, Westbrook 
(1847) 10 Q B 178, it was again argued that the royalty 
was not m the nature of rent and that m taking the actual 
royalty no allowance was made for renewing the exhausting 
hereditament An attempt was made to distinguish the case of 
brickworks from that of a coal mine on the ground that the 
freehold would be exhausted far more rapidly owing to the 
higher rate of working the clay. It was held that this made no 
difference, that the Rating Authority had done right m regard- 
ing the royalty as rent, and (as the contentions of the rate- 
payer were rejected), mferentially, that no deduction ought to 
be made from the royalty for the exhausting of the heredita- 
ment The strength of this decision has to a certain extent been 
obscured by the acceptance later m the judgment, m substitu- 
tion for the value of £150 based on royalty, of the £100 which 
Quarter Sessions had found was an appropriate rent on lease 
without royalty A short perusal of the grounds given shows un- 
mistakably, however, that this has relation in no way to the 
ascertainment of the royalty rate to be applied, but only to the 
output by which it should be multiplied That output is nei- 
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thej the possible nor the actual output, but the anticipated out- 
put on which the tenant would agree to a rent at the beginning 
of the yean It may well be that although at the end of the 
year the lessee has made so many bricks that he can afford to 
pay £150 m royalty to his landlord, he could not prudently, at 
the beginning of the year, contract at all events to pay more 
than £100 , and if so, the latter rather than the former will 
be the sum at which the land may reasonably be expected to 
let from year to year And this is what we understand the 
Sessions to mean m Westbrook's Case by their special finding 
(R & I T Feb 22, 19,36, p 86) 

In arriving at the structural value of buildings and plant, 
account must be taken of any plant or machinery which is 
not included m the Statutory Statement made under Sec 24 
of the Rating and Valuation Act of 1925 , but not of any other 
plant or machinery (Ryde, VII Edition, p 558). 

A coal mine is very seldom let to a yearly tenant undei the 
simple conditions supposed m the definition of net annual value, 
and it has been held to be permissible to ascertain the rateable 
value (as is done m the case of gas works and railways) by 
deducting from the actual yearly receipts of the occupier, the 
working expenses, allowances for tenant’s capital, etc, [ Dena - 
by and Cadeby Colliery Co. v Doncaster Union (1898) 78 L 
T. 388], but the application of this method might perhaps now 
work unfairly by comparison with the net annual value of the 
coal mines ascertained on a royalty basis, such as is above 
referred to. For, the provisions of Sec 24 of the Rating and 
Valuation Act of 1925, for the omission of all but certain class- 
es of machinery and plant from valuation, do not apply to “ a 
hereditament the value of which is ascertained by reference to 
the accounts, receipts or profits of the undertaking carried on 
therein/" (True, the mine and its surface works may not con- 
tain plant or machinery of any great value beyond what is 
comprised m the Statutory Statement made under that Section 
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and would therefore be rateable on any basis , [see the Plant 
& Machinery ( Valuation for Rating) Order , 1927, Chapter 
IX, ante\> From the gross earnings must be deducted all the 
tenant's working expenses, including tenant's rates and taxes un- 
less they are deducted at a later point m the calculation); frqpi 
the net receipts thus obtained, which represent the whole of the 
profit divisible between landlord and tenant, there must be 
deducted the tenant's share, consisting of interest on capital in- 
vested, tenant's profits and an allowance for risks and casual- 
ties The remainder, after deducting the tenant’s share, will 
represent the gross estimated rental payable to the landlord 
The costs of keeping m repair the permanent mam roads and 
airways are included among the 4 expenses necessary to main- 
tain the hereditament,’ and not among the tenant's working 
expenses As to the cost of ordinary repairs and insurance, 
there may be some difficulty m ascertaining the amount, though 
the right to the deduction is clear A sinking fund for the 
renewal of buildings or machinery can of course be calculated , 
what is said here has reference to the coal itself. (Ryde) In 
R V Westbrook [(1847) 10 Q R 178] relating to brickfields 
(which, like coal mines, are exhausted m the working), the 
Court m effect refused to allow any sinking fund for the ulti- 
mate renewal of the brickfields. Boyle points out that it is only 
the renewal and reconstruction of the fabric which it is pos- 
sible to renew that is to be provided for , and the principle 
underlying such provision “ does not apply to coal mines nor 
to any other similar property such as brickfields, where the 
exhaustion of the corpus is one of the incidents and the object 
of the occupation” 

Working expenses There are, says Ryde, two entirely dif- 
ferent classes of expenses incurred m mining operations The 
expense of sinking a shaft m order to get down to the carboni- 
ferous strata is an expense on work which increases the value 
of the mine both to the landlord and to the tenant from year 
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to f year , such an expenditure may be compared to the cost of 
building a house and it is obvious that the occupier of land, 
with a house upon it, can claim no deduction in respect of the 
cost of building the house ; the expenses subsequently incurred 
i$ working the coal, which has been won by sinking the shaft 
or by other initial expenditure, are expenses which dimmish 
the net annual value of the mine and must be allowed for m 
arriving at that value, either because they are current working 
expenses or because they are “the cost of repairs and other 
expenses necessary to maintain the hereditament in a state to 
command the rent” Among the latter are the expenses of 
Maintaining permanent roads and airways, though not the cost 
of making them m the first instance , as well as those of tem- 
porary roads or gates and working places [John Brown & 
Co Ltd v Rotherham Union (1900 ) 64 J P 580] Where 
the net annual value is arrived at on a royalty basis, the neces- 
sity of incurring the working expenses and the cost of repair 
and maintenance must be allowed for in fixing the late of 
royalty to be applied (VII Edn , pp 560-561) 

What year's accounts are to be the basis of calculation * 

In every colliery, the quantity and the value per ton, and 
the working expenses per ton, of the coal got may vary con- 
siderably from year to year. This variation will affect the 
calculation whether it be based (1) on an estimated royalty 
plus surface rent, and interest on value of buildings and plant, 
or (2) on the receipts and expenses of the occupiers of the 
colliery and it is permissible to show that, upon the facts, 
the results of the previous year’s working are not a true guide 
to the rateable value for the period of the rate f Durham 
County Council v Tanfield Overseers (1923) 2 K, B 333]. 
For the yearly tenant’s rent is made the measure of net annual 
value by the definition. There may be many formulae, or rules 
of practice, which may suggest different ways of applying the 
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statutory measure,^ but they cannot be permitted to take ^the 
place of that measure, or to substitute for it another measuie 
Again, the output and the profits of the preceding year may 
form a good guide to the output and the profits of the fol- 
lowing year, if it is knoivn that the conditions existing in the 
previous year will continue m the following year ; If this con- 
tinuance is not expected, the figures of the preceding year can 
no longer be adopted without correction, as may be seen by 
taking two extreme cases (1) Suppose a colliery in the year 
preceding the making of the rate produced 10,000 tons of coal, 
but it is known that there are only 1,000 tons left m the mine ; 
obviously, no tenant would base his offer of rent on an output 
of 10,000 tons (2) Suppose a colliery is not yet fully deve- 
loped , m the year preceding the rate, the output was 1,000 tons 
but it is reasonable to expect that m the year following, the 
output will be at least 10,000 tons * obviously, no landlord 
would accept a rent based on an output of 1,000 tons, and most 
tenants would not limit the rent they were prepared to give by 
that output The question to be answered m every case must 
be, what lent might a tenant reasonably be expected to pay, 
if he took the colliery as a yearly tenant at the date of the rate, 
with all information then available present to his mind. [Dur- 
ham County Council v Tanfield Overseers , per Avory, J, 
(1923), 2 K B at p 342]. (Ryde, VII Edn, pp. 561-562) 
From the earliest times it was recogmsed by the Courts 
that a strict application of the hypothetical annual tenancy to 
mineral-producing hereditaments was impracticable, and under 
a number of decisions ( R v, Westbrook (1847), 10 Q B 178; 
R v Abney Park Cemetery Co (1873), 8 Q B 515 ; Farnham 
Flint Co, v Farnham (1901) 1KB 272, C A., Durham v 
Tanfield (1923) 2 KB 333) the value of such a hereditament 
is now the rent which it is estimated would be paid by the hypo- 
thetical tenant m the year of assessment This value is ascer- 
tained by applying the appropriate royalty rate to the esti- 
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ii ^ted output for the ensuing year f 

Failing evidence to the contrary, it has been held permis- 
sible to assume that a mineral-producing heieditament such as 
a brickworks will be worked to the capacity of its plant and 
nsachmery (R v. Westbrook, supra). More usual evidence 
would be the anticipated rate of output derived from the actual 
rate of working, especially if it is up to the maximum permitted 
by a tenancy agreement [R v Whaddon (1875), 10 Q B. 230] 
But the evidence of probable output most commonly adopted 
is that afforded by the actual output of the preceding year, and 
provided there is ho reason to anticipate any variation, the 
output m one year may always be treated as evidence of that 
in tjae next (R v, Abney Park Cemetery Co , supra) “So long 
as there is nothing to show that the! profits of the rating yeai 
may not be as good as the profits of the past year, then that 
year may be taken as the basis of the next” ( Farnham Flint 
Co \ Farnham, i supra) 

If, however, the output of the past year is not represent- 
ative of a noimal year’s production, a suitable adjustment is 
warranted In Durham v, Tanfield, supra an addition was 
made to the past year’s output to allow for the fact that several 
months of working had been lost through a strike so that it 
was not representative of a full year’s normal occupation On 
the other hand, m Farnham Flint Co v Farnham , supra, 
where the normal rate of working as reflected m the previous 
year’s output was double the quantity of mineral remaining to 
be worked, it was held that the mineral remaimng to be work- 
ed must be taken to be the annual output for the ensuing year 
(R & I T July, 29, 1939, pp 70-71) 

The provisions of Section 7 of the Rating Act, 1874, appli- 
cable to the valuation of a tin , lead , or copper mine of which 
the royalty or dues are not for the time being wholly reserved 
in kmd, are preserved by the Rating and Valuation Act, 1925, 
save that no gross value has now to be ascertained The Sec- 
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tion defines how 1 mych is to be included for the purpose of t&at 
Section under the term “ mine ” In this Section, the term 
“mine”, when a mine is occupied under a lease, includes the 
underground workings, and the engines, machinery, workshops, 
tramways and other plant, buildings (not being dwelling hous- 
es), and works and surface of land occupied m connection with 
and for the purposes of the mine and situate within the bounda- 
ries of the land comprised m the lease, or leases, under which 
the due or dues and rent are payable or reserved The term 
“ dues ” means dues, royalty, or toll, either m money, or partly 
m money and partly m kind ; and the amount of dues reserved 
in kind means the value of such dues 

Recent Legislation Coal mines By the Coal Regis- 
tration of Ownership Act, 1937, the Board of Trade were re- 
quired to establish a register, called the “Coal holdings re- 
gister” of such proprietary interests in coal as are under the 
Act units of separate ownership By the Coal Act, 1938, a 
Coal Commission was established and was required to acquire 
the fee simple interest m all coal and mines of coal and cer- 
tain proprietary rights annexed thereto The coal and mines 
were to vest m the Commission on July, 1st, 1942, and from 
January 1st 1939 (the valuation date), are to be held as if all 
the existing owners had entered, into a contract on the valua- 
tion date for the sale thereof to the Crown, at a price to be 
ascertained by valuation, with provision for completion of 'the 
contract on July 1 1st, 1942 Certain leasehold interests are ex- 
cepted from this acquisition, and by Section 13 persons carry- 
ing on the business of coal mining, who are beneficially entitled 
to the entire fee simple m any mine, are to be entitled, on cer- 
tain conditions, to a grant from the Crown of a coal-mming 
lease. In course of time, all coal mines will thus be operated un- 
der a lease or licence from the Crown, and presumably on a 
royalty basis, and the rents or royalties paid, while no doubt 
payable on a basis completely distinct from the basis on which 
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arj, assessment for rating purposes is ma$e, will be of some 
value m the valuation of coal mines. (,Ryde, VII Edn , p. 566) 

Brick-fields : “ The occupier of a brickfield consumes the 
bpck-earth once for all, and so is constantly diminishing the 
corpus of the property and its capacity to yield a profit ; so m 
the case of a cemetery, the more graves sold, the less remain 
to sell Such properties do not, as a whole, produce a recurr- 
ing annual crop of profits, but their capacity for yieldmg is 
limited to one crop from each portion of the whole, and the 
profit to the tenant m a particular year depends on how much 
of the crop he chooses to reap m that year ” (Rosher) 

In the business of brick-making, the superficial soil being 
removed, the clay or brick-earth is dug out, various foreign 
materials are purchased and brought to the brick-field by the 
brick-maker, for instance, chalk, breeze, sand, ashes, and straw , 
some of these materials are always added to the clay or brick- 
earth ; sand and breeze are always so used The quantity of 
chalk, ashes and breeze required to be used depends on the 
quality of the clay , sometimes the clay requires to be washed, 
and for washing it a steam engine is erected and used in many 
cases The clay has also to be ground or mixed m a mill call- 
ed a pug mill , each pug mill is worked by one horse, and one 
is necessary for each stool — a stool being a frame or table at 
winch the bricks are moulded — , and a gang consisting of a 
moulder, a temperer, an off-bearer, a walk-flatter, two pug 
boys and a barrow boy Each stool is capable of making about 
7,00,000 bricks m a year 

The method of rating brickfields was decided in R v 
Westbrook and R v Evenst [(1847) 10 Q B 178] These 
two cases were argued separately but decided together and are 
the leading cases on the subject The occupier generally pays 
a royalty on the number of bricks actually made, in place of 
or m addition to a fixed rent “ In most cases, such proper- 
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lacs (brickfields, queries pits), if not owner-occupied, are iei 
at a surface rent of so much per acre plus royalties (which 
are regarded as rent) upon the amount of soil actually dug or 
quarried during the tear One reason for making this airange- 
ment is that the tenant is unable, with accuracy, to foretell 
how much of the soil he will he able to dispose oi during 
the forthcoming twelve months, this depending on the amount 
of trade he succeeds in doing He would not be willing to buy 
the soil — for this is what the transaction amounts to, by 
whatever name it is called — unless he was assured of selling 
it again He would, howevei, be prepared to pay for what 
he actually consumes At the end of the season, or other 
period, he would be able to ascertain what this amounts ta by 
measurement cr from his moulders’ books, or sales The 
system of paying royalties retrospectively solves the difficul- 
ties as between landlord and tenant, but as between the rate- 
payer and the rating authorities it does not facilitate matters 
much, for the rateable value has to be ascertained prospect- 
ively The problem is not what the occupier has paid but 
what, at the commencement of the period of the rate, he could 
reasonably be expected to pay” (Scholefield) 

In the first case (R v Westbrook ) it was contended that 
a brickfield ought not to be rated above the value of the garden 
ground or agricultural land m the parish In regard to this 
contention Lord Denman said that it sought k m effect to rate 
land occupied m one mode as if it were occupied in another ; 
the modes producing different rates of profit and commanding 
different amounts of rent, than which nothing can be moie 
umeasonablc ’ In other tvords, the principle of “ rebus sic 
stantibus ” is to be applied, which requires that a propeity 
which is at the time of the rate used as a brickfield should be 
rated at its value as a brickfield 

' There is no distinction, said Lord Denman, C T f between 
it (the case of a lessee of buck-fields) and that of the lessee of coal 
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mines, of clay pits, of slate quarries m all tfiese the occupation is 
only valuable by the removal of portions of the soil , and whether 
the occupation is' paid for m money or m kind, is fixed before hand 
by contract, or measured afterwards by the actual produce, it is 
equally m substance a rent it is the compensation which the occu- 
pier pays the landlord for that species of occupation which the 
contract between them allows This would not admit of an argu- 
ment m an agricultural leas'a, where the tenant was to pay a cer- 
tain portion of the produce , that would be admitted to be, m all 
respects, a rent service, with every incident to such a rent , and m 
Daniel v Gracie (6 Q B> 145) we held the same with regard to a 
marl-pit and brick-mine, as the parties termed it, where the render 
was of so much per cubic yard of the marl dug, and so much per 
thousand of the bricks' made " 

Another hereditament of the class now under considera- 
tion consists of land used for working beds of coprolites lying 
beneath the surface The coprolites are fossil substances, vary- 
ing m size from the size of a pea to that of a hen's egg and 
they are of value foi the purpose of making artificial manure 

The following example suggested m the judgment shows 
the method to be adopted Suppose, two brickfields of the same 
size, which if worked so as to be consumed m ten years by 
equal working m each year, would produce £1,000 per annum 
each, on which suppose the rate would be £10 , then m ten 
years each would contribute £100 to the parochial authorities 
But if one of them be so vigorously worked as to be exhausted 
in & year, the produce in that year will have been £10,000 and 
if the rate be only £10 for that year, there will have been a 
valuable occupation escaping as to nine-tenths the rate entirely ; 
and m succeeding years the value may be nothing, all the brick- 
earth having been worked out But no injustice would be 
done, if m eveiy year the occupier were rated according to the 
actual value m that year, and this is what the overseers must 
estimate as well as they can Lord Denman, C J , m the course 
of his judgment, said * 

“ It does not appear to us that the circumstance of a more or 



"PROFITS AND CAPITAL VALUE AS BASIS OF ASSESSMENT 655 


less rapid consumption can make any difference m the principle, 
Tee r ate is always _mpo=ed vith lererence .o the existing \ ?\ie 
v nether Temporal c. tmdunng i= imira.er.a! A case was supposed 
of a Dixckhcld woiked Out m less than ? year to mec. the cemana 
u. some enormous contract .o. ? public wouc , the cor.^cquencv would 
oe Inal the land woiid iiaw, a \ciy much increased value for the 
\ear and it woCcL oe om\ im-oriaole i^at it ^bcala bcai an in 
a eased iate lor that \ea. , m the folio 'in? >car it- value might 
sink almost to noth-ng and the ra^e ojgm to fall proportionately 
even to nothing ii Ju buck earth being o\haj 3 „ed, the land like a’i 
exhausted coal mire, should become entirely turroGuc- ive We are 
brought then lo me conclusion lr?w the parish oi cers ha.c done 
righ? "t eops’de, g cue loyally as a oor f i'jn 01 i:>c rent Still 

u must anvavw d<. T c , ~'embned that the t.i-rra T c etc -lion ^ thai 
m opoandea by the statute , and uierekre me amenne wh.cn ra- 
oecn paid, or ^ inch it i-, r^a'onable to ir/tr will or d, n ^nh 
evidence, not the fret .l-cu lo be a-cc -tamed 

The ameunt o r tent and loyal tv is not conclusive of the 
actual value, it is only evidence on whicn to estimate it For 
m one ox diese ca^es R \ Westcrook. ire amount of the ient 
and r oyauy foi me veai v\a~ £159, and me Sessions had found 
that tit milt a reran might t: c.ncmd m give vitlv'ut liabi- 
lity to myahy would be £100 It rmv well b> mat although 
at me end of the vcai the lessee has made so many bricks that 
lie can afford to pay £150 in royaky to hi< landlord, he could 
not prudently at the beginning of the \car contract at all events 
:o pay more than £100 , and if so die latter, lather than the 
icimci will be the sum at which the land may reasonably be 
expected to let from year to year ’ Lord Denman) and the 
Court accordingly weld that the £100 / which the Sessions had 
found to be the rent per acre which a tenant nught be expect- 
ed to give without 'ability io pa” n rovaiu ; and rot £15^ 
was tr.e true basis of the rateable vaiue ( Rcshe: ' 

Set G 1 vl'oI leu** peasi.sd m < e"d 1 iz profits 

The judgment in R v Wes! brook is important , says Rvde, 
not merely as showing now brickfields are to be rated, but as 
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laying down general principles Under 43 phz C. 2 the rate 
is imposed on the occupier of the land, and under the statutoxy 
definitions [Rating and Valuation Act, 1925, Sec 22(1) (b)-, 
Valuation Metropolis Act, 1869, S 4] the measure of the net 
afinual value of the land is the rent which a tenant may be 
expected to give for it These provisions say nothing about 
the produce of land, or about the profits which the tenant 
makes, or might make If the rate were on the produce of the 
land, then undoubtedly it would have been right to measure 
the annual value by the number of bricks actually made On 
the other hand, the number of bricks actually made and the 
amount of the royalties paid m the past were at least pnma 
facie, evidence of what a tenant might be reasonably expected 
to pay m the future and were certainly better evidence than the 
maximum number of bricks which the * stools ' were capable of 
producing, and the royalties payable for such a number No 
tenant could reasonably be expected to give a rent calculated 
with reference to the maximum number of bricks which he 
could make, if he could not sell more than half of that number, 
say, on account of strikes m the building trade or similar causes 
It may however be said that the net annual value is not af- 
fected by the amount of business done by the occupier , that is 
true in the case of shops, offices or farms, because where one 
man fails, another may succeed, and if the actual occupier can- 
not c pay the rent, another can readily be found to do so But 
in the case above suggested, of a strike affecting the demand 
for bricks generally, if the actual occupier (m consequence of 
the strike) could not find a market for the maximum number 
of bricks which might be made, that fact is at least some evi- 
dence that other tenants of the same brickfields could not do 
so * and it is some evidence to show that no tenant could rea- 
sonably be expected to pay a rent calculated with reference to 
the maximum number of bricks (VII Edn, pp 569-570). 
Thus the rent a tenant may be expected to give for a year’s 
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tenancy may be less than the rent arrived at by estimating the 
lent and the loyalties payable upon the maximu)-! quantity of 
.matenal ob^aircd 01 the numbei of bricks made theiehom. 

Chalk-pits and Clay-pus * Chalk and clay pits differ fjom 
sand, gravel and ballast pits m that the occupier or them fre- 
quently derives ms profit not horn the sale, m its natural state, 
of the material which the ground yields, but irom its manu- 
facture The occupier of a chzlk pit m many instances does 
not sell the chalk but bums it into lime , and the occupier of a 
clay pit manufactuxos it into bucks, tiles, or pottery The rent 
which such properties command is determined, as m the pie- 
cedmg cases by an inquiry to the quantity of material year- 
ly obtained, and the amount of royalty which ougnt reasonably 
to be paid thereon, having regard always »o the particular qua- 
lity of the material produced and to the cncunistance of there 
being a great or small quantity of chalk- or clay-producing 
land m the neighbourhood But the inquiry should not extend 
to the profits made by the occupies out cf the business that he 
carnes on as manufacturer of the raw material — as the profits 
made from buck-making or pottery-making arise as a conse- 
quence of the peisonal skill requued therein, and not as a con- 
sequence of the mere use and occupation of the ground . for, 
out of the same premises one man, being a mastei of his busi- 
ness. will make a fortune, while another through ignorance, 
lose money 

lienee m the case of chalk-pits also, the measure of net 
annual or rateable value is to be found not m the profits which 
the tenant makes, but in :nc r cnt (whether m the form of 
loyalties or otherwise) which he would be \ lllmg io pay 

In a v North AylesJord, Union [(1872) 37 J P 148] the 
occupier cf a chalk-pit, who was also a cement manufacturer 
lealised laige profits by aiming the chalk into cement at a 
neighbouring and separately rated factory There weie several 
42 . 
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other chalk-pits m the neighbourhood, the qccupiers of which 
used the chalk for ballasting and other purposes much less pro- 
fitable than cement-making It was held that the exceptional' 
profits of this particular occupier could not be taken into consi- 
deration m rating him for the chalk-pit, because they would 
not influence the rent of the hypothetical tenant who could get 
equally good chalk m the neighbourhood at a rent based on the 
lower profits of ballasting (Rosher). Blackburn, J, said : 

" The rateable value of the chalk-pit is the value which a tenant 
would be expected to give for it The value involves two elements : 
first, what would a tenant make by it, and what would he get equally 
good chalk for in the neighbourhood No tenant gives all that he 
could afford to give, and the true test is not what he could afford 
to give, but what a tenant would be likely to give who took the pit 
from year to year It is not the profits that a man makes that 
makes the difference, for whether he gams or loses in his' trade, the 
rateable value is the same 

This decision, says Ryde, is strictly in accordance with that 
in R v Westbrook , where the Court took into consideration, 
not what the tenant of the brickfields made for himself but what 
he paid to his landlord In R. v. North Aylesford Union the 
Court did not shut out from consideration the additional value 
which the proximity of those cement works gave to the chalk- 
pits. For the Sessions had before them evidence of the rent 
which the appellants had agreed to pay under the lease of the 
chalk-pit, and of the fact that the landlord when he fixed the 
- rent knew that the chalk was to be used in the manufacture of 
cement ; so that, m fixing the rent paid, the special value of the 
chalk-pit to the appellants was in fact taken into account. It 
must also be remembered that where land has a special value 
to the owner of adjoining land, its position may prevent it 
from being valuable to other persons In that case the landlord 
must not ask too high a rent, or he will deter the only possible 
tenant, or the more likely tenant, from taking his land : the 
rent is ultimately fixed by the “ higgling of the market ” which 
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determines the aryrual value (Ryde, VII Edn., pp 536-371). 

In the case of land used for brickmakmg, for digging co- 
prohtes, or gravel, or for other similar purposes, which rapidly 
exhaust the corpus and dimmish the value of the property a 
difficulty arises, says Ryde, in applying the definition of 
net “ annual value ” For where the mineral is exhausted in 
each plot of land m a year, or less than a year, the question 
arises whether the land is to be rated at the full yearly value 
during the whole of the year, or at the value of the land at the 
date of the rate which may happen to be made when great 
part of the value has been exhausted (VII Edn, p 571) In 
R. V Whaddon [Q875) L. R 10 Q B 230], the appellants, 
a patent manure company entered into an agreement with a 
landowner, v T hereby they were granted the right of digging co- 
prolites over a large area of land, paying £115 for every acre, 
and making a minimum payment of £1 000 a year, and were 
to restore the top soil and level the surface after the coprolites 
had been dug out The appellants dug 10 acres at least every 
year at an average of 2\ acres per quarter The greatest area 
used by them at any one time for coprohte purposes was 34- 
acres and (of the 10 acres) 6} acres from which the coprolites 
had been raised were always lying unproductive, though occu- 
pied for fulfilling the obligation to restore the land to its ori- 
ginal condition The tates were made quarterly and it wasjield 
by the majority of the Court, Cockburn, C J , dissenting, that 
the appellants ought to be rated for 10 acres at their enhanced 
or copiolite value de , as land containing coprolites), as there 
was a constant, though a perpetually shifting, occupation of 
ten acres In delivering the judgment of the majority, Alellor. 
J., said : 

“ The rate must be made on the net annual value of the several 
hereditaments lated thereunto and therefore it cannot be made upon 
the net quarterly value of the hereditaments liable to the rate , and 
it appears to me that the net annual value of the hereditaments is 
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the same whether the profit is earned wholly m oqe quarter of a year, 
or spread over the year I cannot distinguish the present case upon 
this point from an ordinary agricultural farm, m which the net an-„ 
nual value is the same, although the one part of the farm may lie 
fallow, or be a .source of expense at one period, and of profit at 
another, notwithstanding which the rate must be made upon the 
farm in respect of its net annual value ” 

Sand and Gravel Pits : A person desiring to be tenant, 
having satisfied himself about the probable quantity of the 
corpus that he could dispose of during the year, and the price 
that he could obtain for it, would consider what working ex- 
penses he would be put to in “ getting ” the sand and gravel, 
and in preparing it for sale 

Having determined these matters and also the amount of 
profit for himself which would satisfy him, the amount being 
more or less, according as it was necessary to pay more or less 
personal attention to the business, he would be in a position 
to determine the rent which he could reasonably afford to give 
The rent is usually paid in the form of a royalty, the total 
amount of which depends upon the quantity of material sold 
during the year. It must be assumed that the occupier of the 
sand or gravel pit sells the material to persons who themselves 
fetch it from the pit , or, if the occupier of the pit delivers it 
with his own carts and horses, then the rent which he could 
pay must be estimated by excluding from his total profits any 
profits that he may make by carting the sand or gravel For 
these last-mentioned profits are not derived from the occupa- 
tion of the land for the purpose of getting a valuable commo- 
dity from it, but from carrying on the business of a carrier 
conveying the commodity to a market ; and the value of the 
land to the owner must be the same whether this business is 
carried on by the tenant of the land or by a different person 

Tenants may occupy sand and gravel pits under a royalty 
based upon the quantity sold during a year. They may hold 
on condition of payment of a fixed rent for a term of years ; or 
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they may hold under a royalty of so much per yard, the -total 
amount varvmg w ith the quantity of material sold duung the 
.year In such cases the fixed rent ought not to be taken as 
the basis of assessment , inquiry must be made as to vvhat 
would be the rent paid by a yearly tenant Similarly if # the 
royalty was settled some years ago, it must not of necessity be 
made the basis of assessment For the very condition oi tenancy 
from year to year involves the yearly i e-adjustment of the lent 
paid, and a royalty agreed upon some yeais back might be too 
high or too low, and that m consequence of an imperfect appre- 
ciation of the value of material sold, or from a change of cir- 
cumstance?, or other causes 

Deductions Haung determined the rent the tenant •could 
pay, tne next consideration is, what deductions must be made 
fiom that rent, or 4 gross estimated rent’ in older to arrive at 
the rateable value "Where a gravel pit is situate m a field hav- 
ing a frontage to a public road, the field will have a fence sepa- 
rating it from the public road, and a private road or cart-track 
leading from the road into the pit This should be taken as 
the condition m which the pit was w T hen the tenant took it 
( rebus sic stantibus) In all such cases the supposition must be 
made that the occupier has not to expend any money m deve- 
loping the capabilities of the property so as to bring it into its 
existing condition . although, ss m other cases, it frequently 
happens as a matter of fact, that the occupier does himself 
expend monev in developing and improving the property leas- 
ed But no deduction foi recoupment of capital invested is 
authorised As to the deduction foi ' repairs, insurance and 
othei expenses if any, necessary to maintain the premises ir a 
state to command such rent, a deduction must be made for the 
expenses of maintaining the fencing, the gates ana tne private 
road As to insurance, none would oe rearmed -Tust any 
deduction be made tiom the rent m consequence of me fact 
that the gravel must at «ome time be exhausted’ From the 
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very nature of this class of premises, it is physical impossi- 
bility to “maintain them in a state to command such rent”, 
if they are to be worked at all so as to pioduce a pxofit They, 
must at some time or other be exhausted and then must go out 
of 4he rate If the premises cannot be “ maintained m a state 
to command such rent ”, then it would seem that no deduction 
must be made on that account. For the words of the Act are 
not “to maintain the premises in a state to command such 
rent, or else to provide fresh premises to command some other 
rent No deduction is authorised for the increase of property 
but only for the conservation of it. 

In Farnham Flint and Gravel Co, v Farnham Union 
[(1901) 1KB 272,], the appellants bought from a landowner 
a bed of gravel lying m three plots of land, each plot being the 
subject of a fresh agreement entered into as the appellants were 
ready to dig more gravel Each agreement related to about an 
acre of land, the appellants paying a lump sum (of about £175), 
and undertaking to level the land (which was estimated to cost 
about £40 an acre) , and they were entitled to remain m pos- 
session for a year only At the date of the rate they were m 
rateable! occupation of 3|- acres, but m 2\ acres out of the 3J 
acres the gravel was exhausted, and the land was used only as 
a storage ground for the gravel already dug The appellants 
contended that they ought to be rated for only one acre at its 
* value* as a gravel-pit and for the other 2-J acres at their value 
~ for storage purposes the Sessions adopted this contention and 
reduced the rateable value from £400 to £240 The respond- 
ents contended (1) that the rateable value should be calcu- 
lated by ascertaining the actual output of gravel during the 
year preceding the rate, and calculating the sum which the 
appellants would have paid therein according to the market 
value in the neighbourhood if they had not bought the gravel 
(and if this method of calculation were right, the rate was held 
to be supported m fact) ; or alternatively, (2) that as the ap- 
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pellants were m occupation of mom than two acres of lanc^ for 
v. Inch they had agieed to pay tin subnance; about £220 per 
?oe, tney ought to be rated foi the fah value of all the land as 
a gravel -pit, although part of it was only available for storage 
pm poses duiixig part of the year , and that on :hc au thorny of 
R. v Whaddon [(1875) L R 10 Q B 230] the rate could be 
suppoited In the Queen’s Bench Di\ ision the judges differed, 
Bucknill J , holding that trie Sessions were right in reducing 
the rate, and Channcll, J , holding that both the contentions of 
the respondents were coricct Bucknill J said 

Thai ea^e [ R \ Abncv Pink Came try Co <1873j 42 L J. 
M C 124 was an anomalous one, and I ih»nk it mini be taken that 
there the cemt _eiy company still in occupation of sufficient 
ground to be abie to "dl du mg me 3 ear for which the rate was 
made enough grave-MDaces to pioduce an amount equal to the sales 
of the oreuons year, out in the a se beiore us me vxhole of the two 
plots, con-isting of two ana a hah acii_- vas enLielx exhausted at 
the can cl -he rate, and ratios to die occuoicr^ except for 
,toiago Bucknill J , held & 3.1 k \ h Ladd on was cvting cashable, 
and continued T^e crc-cnt ca^e is hke a bruk-field or a mine, 
belli ot which aic whuU being worked approaching e^hausnon So 
long as mere 1 - nothing to show that the profile of the rating year 
may not oe good as the pjofus oi the past yea., dion that year 
may be taken as ba^is of the next , but where the brickhoM o: the 
mine h«s been exhausted -as is the ca-c nere and can Therefore, 
•no longer be worked for tne purpose for which it was acquired I 
cannot agree n?t 10 rateable xaioe remains uuaflected R \ Bed- 
north - ; 1S0T ^ 8 Eau 38^' is 111 pomt 

Tne Couil of Appeal [(,1901), 1KB 272] affimed the 
judgment of Bucknill, J holding that the rateable value of a 
grave! -nit mast be taken at the rent which would be g*\en for 
it a r the cate of the making of the rate, having icgaid to the 
amount of gtavel then icmaining ur exhausted Collins, 

L T said 

ht in\ OpjT-on meie aic two cardinal d^onLuorv between R 
/ u f irJaoti and the pre ent c?-c l hew an mitia' diihcait\ exvted 
vuch the Couit had to get ox u mat the person rated had c =>n -ting 
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occupation amounting at all times of the year ^o ten acres, though 
they were not always the same ten acres That was got over by 
treating the occupation as an occupation of ten acres', though it 
might not be possible to define the exact ten acres There was ex- 
haustion at ono end of the land occupied and accretion at the other, 
s'o*that the tenant had always had m \iew the right to occupy ten 
acres at a time When considering what amount a hypothetical 
tenant would give, it was kept in view* that he would have the right 
to get out as much as he could, though he could not work more than 
ten acres at a time Here it would not be justifiable to take into 
consideration any expectation of acquiring any further holding ” 

Hyde observes that the decision m Farnham Flint and 
Gravel Co v, Farnham Union was a decision of the Court of 
Appeal, and that therefore if it is inconsistent with R. v. 
Whaddon, the last mentioned case must be taken to be over- 
ruled. Collins, LJ, treats the case as distinguishable on the 
ground that mi? v Whaddon the person rated had the right, 
as each area of land was exhausted, to take possession of fresh 
land containing coprolites In R, v Whaddon it was held that 
the occupier was to be rated for ten acres at their enhanced 
value as land containing coprolites, although at the date of the 
rate (or at any time) he was m possession of only about 3^ 
acres of land containing coprolites, the other 6} acres being 
exhausted and (for the time being) valueless It appears that 
in R. V. Whaddon the overseers had rated the appellant for the 
ten acres then in his possession , (including 6£ acies of exhaust- 
ed land) at the enhanced value Now if the Queen’s Bench 
decided that the ten acres when occupied weie to be rated on 
this basis, in Hyde’s opinion the decision is really in conflict 
with, and is over-ruled by the decision of the Court of Appeal 
in the Farnham case, If, on the other hand, the true view 1 of 
the decision in R v Whaddon is that the ten acres for which 
the appellant was rated consisted of acres of land contain 
ing coprolites already in his possession, together with 6] acres 
of fresh land, the possession of which he had the right to de- 
mand and was expected to demand under his agreement with 
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the landowner, th^n the decision appears to be inconsistent jrith 
R v Foyle [(1826) 4 W R 460] m which it was held that 
•the grantee of the right to dig clay m certain specified lands 
was not rateable for such lands until he acted under the grant 
On enhei view, the authority of R v Whaddon seems to* be 
much shaken (VII Edn, pp 575-576) 

Stone-Quarries : Quanymg for stone differs from the ana- 
logous operations of brick-maRing, or of digging for sand, m 
one essential pomt By quarrying, the ground is generally per- 
manently injured for any other useful puipose , while the other 
operations only affect the surface of the properly temporarily. 
When the stone is of good quality and of considerable depth, 
the temporary income arising as royalty from the sale ©f the 
stone will often amply recoup the owner for the injury done to 
the reversion by quanymg , but when tne lock is shallow or of 
variable quality, or “ when the operation of raising is rendered 
cosih by the occurrence of spnngs, the dues from working the 
stone will probably oe insufficient to reimbuise the owner for 
the depieciation m tne capitalised value of the property” 
Except for local pui poses, or for stone of a special quality, a 
quart} must be so situated as to ensure cheap transit of the 
stone to the centres of consumption, so as to compete not only 
with ^hcr quarries m the vicinity but with other similai mate- 
rials employed in building or othei operations The three f actor o 
wJnch ofject the cost of quc'rrytng stone are — (1 ; the amount 
ct “heading”, or surface soil, and rubble overlying the rock, 
which has to be xemoved before the mam stratum can be 
worked , (2) the amount of inferior rock to be removed m 
woikmg the quany , and (3) the cost of keeping the quarry 
fiee I: cm water When the iock is overlaid fov hard nibble, 
this is sometimes passed through a stonebreaker and sold for 
making conci etc or foi similar purposes, thereby converting a 
snni's less on uncovering the rock into a small profit Imeror 
roct ^ similarly dealt with When no such mode of 
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the “ heading ” is possible, the outgoing m that respect requires 
careful calculation The interception of springs m quanymg 
may involve a serious addition to the cost of working. If the 
quariy is on high ground, the water can be got rid of by gravi- 
tation, but m the majonty of cases pumping becomes neces- 
sary Where a hand-pump will not suffice and steam power is 
required, quarrying may become unremuncrative— as the out- 
going upon the erection and maintenance of pumping machinery 
is non-productive and forms a leakage fiom the profits on 
working. (Cragg ) 

Quarries vary m charactei and extent as much as the 
uses to which the stone raised is put , but there is little varia- 
tion in the conditions under which the quarries are rented and 
worked. The following are the principal incidents which affect 
the rental value of a quarry 

(1) The area, depth and quality of the stone, (2) The 
cost of uncovering, raising, pumping, etc , (3) The probable 
quantity of inferior stone to be dealt with , (4) The value of 
the stone when raised at the quarry , (5) The profit on raising 
the stone , (6) The probable demand 

The investment of capital on quarries may prove excep- 
tionally lucrative, but as success cannot be relied on, the invest- 
• or has a right to expect a high rate of mterest and make ade- 
quate allowance for risk Many quarries yield a steady income 
for several years and therefore occupy a high place as an in- 
vestment, but frequently quairies suffer from fluctuations m the 
building trade and other circumstances, and consequently should 
be classed as uncertain and terminable investments 

Cragg gives three methods of renting quarries, as those 
with which he is acquainted, among others in existence 
“Rut”, says he, “whether we are dealing with vast under- 
takings like those at Bath and m the Flag districts in York- 
shire, or with the insignificant quarries from which stone is 



* PROFITS AND CAPITAL VALUE AS BASIS OF ASSESSMENT 667 

raised for purely local purposes, we shall find little variation 
in conditions under which the quarries are rented and wolfed. 
{!) “A defined area of ground is leased for the purposes of 
raising, working and selling the rock within such area at a 
fixed rent per annum The term is generally for twenty-one 
years, with power to determine it at specified dates, should the 
quarry prove unremunerative The lease would also provide 
that a limited quantity of rock shall be uncovered for working 
in each year, and that in the event of such area being exceeded 
in any year, then the rent would be proportionately increased 
Suppose, for example, a property containing five acres is let 
on lease for twenty-one years at the certain rent of £105 per 
annum, with license to uncover and work for stone 250 square 
yards of the land so leased in, each year Should this area be 
exceeded m any year, then the annual rent to be increased at 
the same rate per square yard — viz 8 s 5 d, per square yard 
of ground broken 

(2) Another method of assessing the rent of quarries 
is to reserve a certain dead rent, to be merged m the ad valorem 
rent which is ascertained by calculating an agreed sum per man 
employed m raising the stone m the quarry The number of 
men so employed is taken monthly oi quarterly, and averaged 
throughout the year . A man is supposed to raise twenty 
to twenty-five tons of stone per week, accoidmg to quality The 
dead rent is usually sufficient to ensure the quarry being 
worked 

(3) “A similar way of fixing the rent of quarries is to 
reserve a certain dead rent to be merged m a rent fixed by 
measurement of the rock removed A certain sum is paid as 
rent for every sixteen, eighteen or twenty cubic feet of rock 
quarried Such quantities are, according to the quality of the 
rock, calculated to produce one ton of marketable stone The 
rent so paid varies with the position of the quarry ” 



668 PRINCIPLES OF RATING IN ENGLAND AND INDIA 

In the case of a mine or quarry (or brickworks), which 
is 'an 'industrial hereditament \ “the rateable value of the 
hereditament shall be taken to be one-quarter of the net annual 
value thereof” (Section 68(a) Local Government Act of 
1929). Under Section 3 of the Rating and Valuation {Appor- 
tionment) Apt of 1928, a hereditament occupied and used as a 
mine is an industrial hereditament , but if occupied and used 
as a quarry, it must be either a factory or workshop within the 
meaning of the Factory and Workshops Acts , 1901 to 1920, 
and must be occupied and used as such The first two Acts 
mentioned “introduced a scheme entirely new to the law of 
rating — often referred to as “ de-rating ”, whereby heredita- 
ments occupied and used in connection with the productive in- 
dustries and the goods transport undertakings of the country 
were relieved of a great measure of the burden of rates by 
means of a reduction of three-quarters of the net annual value 
of such parts of the hereditaments as were attributable to in- 
dustrial or transport purposes” 
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